PUBLIC LAW BOARD NO. 5860

Awnard No.
Cose No. 318
{Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE:
{The Burlington Northern Santa Fe Rallroad (Formar
{ATSF Rallway Company)
STATEMENT OF CLAIM:

1. The Carrier violatad the Agreement whon Claknant, .0, Campbell
was denled seniority and compensation for any and all wages
beginning November 1, 2006 due to dismligsal for allaged sxcossive
absences. The Claimant alisgedly was abasnt without spproval for
more than § days per Appendix 11, Carrler disminsed the Cialmant
impropariy. The Claimant was granied an unjust veatment hearing
per Rule 13, and Carrier did not respond to hearing per Rule 13, and
Carrior did not respord to hearing docision timely.

2. As a consequence of the violation referred to in part 1 the Carrler
shall immediately return the Ciaimant to service with senlority,
vacation and all other rights unimpaired, remove any mention of this

incldent from Claimant's personal record, and make Claimant whole
for all time lost commencing November 1, 2008.

FINDINGS

Upon the whole record and all the evidence, the Bouard firnds that the parties
herein are Carrlar and Employes within the msaniog of tha Raltway Labor Act, as
amonded, Furthsr, the Board fe duly constituted by Agreament, has jurlsdiction of the
Partias and of tha gublect mattar, and the Parties to this disputs were glven due notice of
the haaring thereon.

On November 1, 2008, the Carrler wrate Claimant as follows:

“This is to advise you, sffective thia date your senlority and smployment

with the BNSF Railway Company Is heroby terminated pursusnt to the

provistons of tatter of Understanding dated July 13, 1976, for being absent

without proper authority tor more than five (5) consecutive work days
beginning October 2, 2006, and forward.
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If you disputa the action taken hereinabove you may if you desire request
to be given an investigation under the provisions of Rule 13 of the current
agreement. Such request for Investigation must be made to this office at
the address noted below within twenty (20) calendar days from the date of
this notice,”

On November 17, 2006, Clalmant’s Represantative raxponded as follows:

“The System Committee of the Brotherhood Maintonance of Way Employes
Divigion, on behalf of Joe D. Campbell (EID# 7439821) respectfully request,
pursuant to the provizions of Rule 13{l} of the Agreement, an unjust
treatment hoaring. Mr. Campbell was dismissed from ssrvice from the
Carrier, by lotter dated November 1, 2006, as a result of being absont
without authority for more than five (5) consecutive work days beginning
October 2, 2006,

Please contact our office so that a mutuai time and date can be arranged
for this hearing."

After zeveral mutually agreed to postponements, the hearing was hald on January
30, 2007.

Rule 13(1) reads as follows:

13{1) - Unjust Treatment. An employos who fosls he has been unjusily
treated may refuest a conference through his General Chalrman. The
requost must be submitted to the Division Superintendent tn writing by his
Genaral Chairman within twenty (20) days of the cause of complaint and
must set forth the dotails for the complaint. During the conference the
empioyso may be assisted by his duly accredited representative, at which
time an effort will be mads to dispoas of the complaint based upon the
facts and arguments pressntad. If the complaint is left unresolved, it may
ba handied as a claim or grisvance under the provisions of Rule 14.%

Ruls 14 in the Tima Limit on Clalms Rule,

Tha Carrler, after the unjust treatment hearing, Issued no decision as to the
crodibility of Clalmant's reasons for being shsent without authority (to which he
admitted to In the hearing).

The Organization cited Rule 13{a) as being violated, however, that portion of Rule
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13 pertains to othar than an unjust treatment hearing.

This Board doas not encourage the Carrier to not respond t0 unjust treatmant
hearings. A simple response would suffice and would eliminate extra handling and
arguments that are now prasent in this casa,

Under Rule 14, the claim must be filed within 80 days from the date of occurrence.
If no response is furnished following the unjust treatmant hearing, then whan would the
time limits begin for claim handling, at 60 days, 90 days or 180 days from the date of the
hearing, or ls the data of the hearing the atart of the claim and within 60 days thersafter
the claim must be filed? Tha right to terminate i an unauthorized absence is In excoss
of five consscutive work days ia a good rule that protacts both sides of the table,

in this instance, the claim was timely filed. The matter of not furnishing a copy of
the transcript to the Organization Is not & part of the unjust treatwmisnt outiined in 13{1}
but again, to not furmish a copy only adds to the arguments and can add pages to a
matter that Is simple. Cinimant was off in excess of five consscutive working days and
readily admittad he never sought authovization. it should be a cut anid dried case,

This Board does find that the Carrier's handiing of this matter i3 somewhat
arbitrary but not in viclation of any Agreoment Rule,

AWARD

Claim danied

ORDE

This Board, after consideration of the dispute ldentifled above, hareby orders that

an award favorable to the Glaimant{s) not be mada.
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R

Robert L. Hicks, Chalrman & Neutral Momber

S/oyesl

David 0. Tanner, For the Employoay

Dated: &S%

Samantha Rogers, For



