














Labor Member's Dissent to 
PLB 5850 Award 475 

Neutral Member Daniel Nielson 

The Labor Member of Public Law Board 5850 cannot and will not agree with the majority in the 
instant case. We believe the decision is based on flawed logic and is palpably wrong. Therefore it cannot 
be considered to hold any precedential value. 

The Collective Bargaining Agreement rule controlling discipline investigations on this property 
clearly states that an employee in service sixty days or longer will not be disciplined or dismissed until 
after a fair and impartial investigation. "Such investigation shall be set promptly to be held not later than 
fifteen (15) days from the date of occurrence, except that personal conduct cases will be subject to the 
fifteen 115) day limit from the date information is obtained by an officer of the Company (excluding 
employes of the Security Department) and except as provided in Section B of this rules." (Emphasis added) 
The Neutral correctly recognized and articulated that the Carrier's first knowledge was the date the 
Claimant admitted to his manager that he had used the truck for an unauthorized purpose and this first 
knowledge could not be extended by waiting for a report from the fuel management company. The 
hearing was subsequently scheduled and held outside of the time limit specified in the rule and was clearly 
in violation of the Rule. In short, the hearing should not have taken place and all of the discipline 
proceedings should have been canceled. The Carrier defended its failure to provide due process in 
scheduling the hearing by invoking National Disputes Committee Decision No. 16 (NDC 16) and effectively 
buying back the claimant's due process, something that is intrinsically absurd and leads to a nonsensical 
conclusion. 

Moreover, NDC 16 did not address any time limit with respect to discipline. It was in fact, an 
interpretation of the consequences of defaulting under the Claims and Grievance rule (Article V of the 
1964 National Agreement) in continuing claims. Award 92 of Public Law Board (PLB) No. 1582 defined a 
continuing claim and held: 

"A discharge is not a continuing claim. A continuing claim is a type of claim which occurs daily 
or with certain frequency." 

Discipline, although there may be continuing liability, is based upon a single event and cannot be 
considered as a continuing claim. (see Third Division Award 37085 and cited awards therein). Third 
Division Award 37085 held: 

"The Board has repeatedly held that while a claim may indeed have continuing liability 
flowing from a specific event, there cannot be a continuing claim when such claim is based on 
a specific act that occurred only once. Support for this principle is found in Third Division 
Awards 31043, 28826, 25538,23953,21376,20655, 14550, 12984, 11167 among others." 

Arbitral precedent holds that a discipline claim does not constitute a continuing claim and 
therefore, NDC 16 simply does not apply. (see Second Division Award 9354, Third Division Awards 27842, 
41682, Award 445 of Special Board of Adjustment (SBA) 279, Award 133 of PLB No. 4554, and Award 1 of 
PLB No. 7702) 
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Even if a colorable argument could be made to apply NOC 16 in the instant case, the National 
Dispute Committee dealt with time limits regarding claims and grievances, not time limits for holding an 
investigation pursuant to a disciplinary rule. At the time of the instant violation to Rule 13, there as yet 
was no grievance or appeal. There had been no decision on which to base an appeal. NOC 16 did not 
interpret the time limits of a discipline rule. Therefore, NOC 16 would have no applicability to the instant 
dispute. Every award cited by the Carrier in support of its argument dealt with the time limits for claims 
or appeal which had been breached by one party or the other. In fact, Award 32889, cited by the Carrier, 
held 

"The Proper Application of NDCD No. 16 has been the subject of many Awards of the various 
divisions of this Board as well as several Public Law Boards. Most of them, if not all of them, 
have been provided to us. They have all been studied in detail. Because a few have already 
done a thorough well-reasoned analysis of the proper application of NDCD No. 16, we will not 
attempt to do so again here. See, for example, Third Division Award 27842. On this property, 
however, the parties already have Award 63 of Public Law Board No. 4370, issue don march 7, 
1997. This decision interpreted the identical time limits language. We will follow this precedent 
because to do so provides the parties with a greater degree of certainty and predictability in 
their claims handling process." 

Award 32889 clearly is interpreting the claims and grievance rule of the Colorado and Southern 
Railway Company and not the time limits contained within its discipline rule. Moreover, it acknowledged 
the correct application of NOC 16 was provided in Award 27842, which held that NOC 16 does not apply 
to discipline cases. Notwithstanding, Award 32889 held that it would ignore the correct application of 
NOC 16 and apply the findings of Award 63 of PLB No. 4370, which also interpreted the claims and 
grievance rule of the Colorado and Southern Railway Company. Accordingly, the Awards cited by the 
Carrier do not support the Board's application of NOC 16 to the instant case. 

Moreover, the National Disputes Committee itself never intended for NCO 16 to apply to 
discipline. In this connection, Award 133 of PLB No. 4544 held: 

"First the contemporary understanding when NOC No. 16 was adopted thirty years ago, was 
that it was only applicable to 'rules' cases, and that it would have no application to discharge 
cases. The minutes and notes of the members of the National Disputes Committee will show 
that discipline cases were to be dealt with in a later decision. The case involved in NOC 16 was 
the claim in the Docket before the 3rd Division in Award No. 13780, BRC and DRGW, (July 29, 
1965). That docket was not a discipline case - it was a rules case - it involved the abolishment 
of a position. And, review of the early awards applying the teachings of NOC 16 indicate that 
few if any were dismissal cases." 

To believe that simply buying up liability could bring back due process to an aggrieved individual 
is naive at best. Using that logic, a Carrier could hide in the weeds for six months or a year before charging 
an individual with something that had occurred in the distant past, then resolve its time limit issue by 
compensating the employee for his time leading up to the charge. One can see that an employee working 
up until the time of the filing of charges, would be helpless to regain due process while the Carrier would 
arguably have no liability. This nonsensical logic renders Rule 13(a) impotent and meaningless. That is 
not the intent of the rule and that does not serve due process. Applying NOC 16 to discipline cases would 
create an unjust result. In this connection, Award 133 of PLB No. 4544 held: 
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"And, third, and perhaps most important, applying the concepts of NDC 16 to discharge 
cases is patently unfair. If a Carrier would 'blow the time limits' all that is necessary is that they 
make a monetary payment and the case proceeds on its merits thereafter. However, if the 
Organization 'blows the time limits' for whatever the reason, the matter is ended then and 
there, and the Grievant would never be able to have the matter considered on its merits. For 
example, the Grievant would not just lose the monetary remedy he was seeking, but the merits 
aspect of the case as well. Without involving NOC 16 into dismissal cases the players are on 
even ground." 

Put another way, applying NDC 16 to express due process provisions allows the Carrier to 
undermine the fundamental fairness by use of its check book. In other words, the Carrier is not providing 
fundamental due process, but instead just takes it from the employee, and then issues a check. However, 
that check cannot bring back the fundamental fairness that was lost. Express due process provisions such 
as time limits the Carrier has to charge an employee should not be open to manipulation by either party. 

More applicable are the scores of awards that have held that arbitrators must enforce the party's 
time limits. First Division Award 26973, 27539, Second Division Award 11186, Third Division Awards 
23459, 26722, and 28927. Typical thereof are First Division Award 26973, Second Division Award 11186 
and Third Division Award 28927, which held: 

First Division Award 26973: 

"The Board has consistently held that if time limits for holding Hearing or rendering decisions 
have been breached, the discipline must be set aside. Accordingly the claim will be 
sustained. 11 

Second Division Award 11186: 

The investigation of September 5, 1985, was not conducted within the specified time limits of 
Rule 23(b). The National Railroad Adjustment Board has held in numerous decisions that 
where time limits for holding Hearings or for rendering decisions have been breached, 
Carrier's action violates the Agreement and Carrier's disciplinary action must be set aside. 
First Division Awards Nos. 19378, 16366, 15046. 

Third Division Award 28927: 

"The time limit as set forth is clear, unambiguous, and mandatory. It has not been met by the 
Carrier in this case. We will not, therefore, examine the merits of the discipline inasmuch as 
the Investigation was not timely held. This Board has ruled in many cases, too numerous to 
require citation here, that time limits such as those found in Rule No. 25 are meant to be 
complied with. When they are not complied with, we will sustain the Claim of the 
Organization." 

In the instant case, the Neutral simply misapplied NDC 16. The Carrier might argue that this was 
not argued on the property. We firmly believe that it is within the purview, indeed the obligation of the 
neutral to consider whether an argument or in this case, a purported supporting award, is on point. The 
party's failure to raise specific issue with the applicability of an award, does not make it applicable or on 
point. That is up to the arbitrator to determine. In the instant case, the arbitrator bought into an 
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argument presented by the Carrier without considering whether that argument was on point; as clearly it 
was not. This case should have never reached the merits and the Claimant should not have suffered 
dismissal because the Carrier undeniably violated the Agreement by not providing the Claimant with his 
due process rights. No amount of money can get that back! 

I vigorously dissent to this decision 
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