




We have reviewed the record in its entirety and find that the Carrier has met its burden of 
proving Claim.ant's guilt by substantial evidence. Claimant admitted that he was smoking in his 
vehicle after having been told specifically not to, and it is well settled that such an admission is 
sufficient to meet the Carrier's burden. That Claimant has an addiction to nicotine and a habit of 
smoking does not change the fact that the Carrier put him on notice of the rules and recommended 
he contact EAP at least as early as May 2019. However, he failed to abide by his supervisor's 
instructions and did not contact EAP until after the November 2019 violation at issue here. 

With respect to the penalty, however, we find that the Carrier's decision to dismiss 
Claimant represents an arbitrary and excessive exercise of its discretion to determine the 
disciplinary sanction. Claimant is a long-term employee with a minimal disciplinary record. As 
the Organization notes, smoking is classified as a standard, not a serious offense. The instant 
violation was classified as serious because of his failure to follow instructions, but we note that 
Claimant was not found guilty of insubordination as charged by his supervisor, but only of the 
milder offense. Claimant was within the review period for another serious offense-using his ce11 
phone-at the time of the instant violation, but the sum total of these offenses falls far short of 
what is required to justify dismissal of a long-time employee. The dismissal will be reduced to a 
60-day actual suspension.

AWARD 

Claim sustained in accordance with Findings. The Carrier shall immediately reinstate 
Claimant to his previous position and make him whole for his losses beyond a 60-day actual 
suspension. The Carrier is directed to comply with this Award within 45 days. 

LOGAN McKENNA 
Carrier Member 

Dated this  31 day of August, 2023. 

� 
Organization Member 
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