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STATEMENT OF CLAIM:

Claim of Conductor 0. R. Lutjemeler {or relnstatemsnt to
service with all rights unimpaired and with pay for 211 rime lostk,
including payment for &ll wages egquivalenzs to which entitled, with
a1l inszurance benefits and any monetary loss for such coverage
while improparly disciplined.

FINDINGS AND UPINION

ehe Carrier and the Employees involved in this disputs ars

vespectivaly Carrier and Employees within the meaning of ths

.zailway Labor Act, as amended. ©his Board has jurisdiction of the
dispute here involved,

The parties to this dispute were given dus notice of hearing
thereacn.

The dispute here lnvelves an allegation that claimant passed
a signmal digplaying stop indication at approximately 1345 on Aprii
7. 18945,

Itz presencing the dispute to this Board, the JOrganization has
argued there was a procedural error in that it contends che officer
who conducted the investigation had predecarpined claimant's gquilt

" when he allegedly phrased certain guesticns so az to sSacure ANSWers
he desired rather than merely asking qQuestions to escablish the

facts surrcunding the incident,

The Beard has thoroughly reviewsd the rranscripbk of hearing,
and while it is &rue the Hearing Cfficer did ask cercain laading
questions during presentation of technical svidenge, we 4o not
believe he exczeded the bounds of nis suthority., consequantly, we
must owerrule the argument presented by the Grganizaticn that
claimant did mot receive a faly and impartial hearing.
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. When we look at the evidence produced at the inwvestigation,
chare is doubt raised as to whethaer or not sufficient evidence waz

produced te find claimant quilty of the charges brought againsc
him.

Claimant here was charged with passing & signal displaving
stop (ndication. DJuring the ¢ourse of the Invascication ¢laimant
testified that ne actually cliimbed up on the unibc to ssrure the
best view possiblie of this parcicular signal and he s:ates that
such signal was *a high flashing red.* The angineer testified that
he saw claimant going up the ladder and crossing over ko view rhe
signal on the opposite side before claitant gave him the back-up
slgnal. “Trhe engineey likewise testified thar after he stoproed the
movement and then proceeded back through the signal, afner
receiving instructions from the 870 to d0 so, he physically went
ovaer and looked cut the Fireman's side to observe the signal and
saw that it was flashing red.

During the courss of the investigation Carviaer did not produce
any subhstaptial evidence to disprove the statement of claimant that
the signal was fiashing red {stop and proceed}) at the time zhis
incident cocgurred. There was an interpretation of bhe CAD printsuk
by a Signal Supervisor, howaver, this witnesgs testified that it was
ner possible for the Lwo movements fnvelved to be accepted at the
same time, yet the CAD printeut Indicates that claimant passed

.sic;nal N, 4 at reast 13 saconds before andcher unlt was permithned
by signai Ko. 14 o enter the area. IL, ag the Signal Superviscr
veskified, the sighal system would mob permit the wo movemenks Lo
be asccepted at the same time, then Signal No. 14 should have shown
a stop agpect vhen ¢laimant*s unit passed Signal HNo. §. Based apon
this information from the Signal Supervisor, theres is merit Lo the
argument presented Wy the Organization that there is a guesticon
ahour the reilability of the sianal system in this instancs.

Despite the technical aspsct of the CAD printout ard in lighe
of the testimony above referred to., the rezord is barren of any
physical evidence to disprove the statement of c¢laimant that he
acted correckly when he stoppsd bhis movement and thsn procseded
through & flashing red signal. His testimony is supported in tha
record by the testimony of the engineer.

Carrier has argued before this poard that it is the duky of
the trier of facsts to weigh and resolve conflicting teskimony, and
this Board does not disagree with this concepbt. Here, however,
therg is no ¢onflict in pestimony--both claimant and his enginesr
regtified it was 2 flashing red signal and Carrier has 1ot produced
anyone who wviewed the signal o tastify to the contrary,
Congsidering the seriousness of thig alleged cffense, the Board is
lefr o wonder why Carrier did not send someone Lo the iogation ke

.lack at the signals to determine 1lf there was a malfunckion.
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Claimant ia this casg is an emplovea with owver 25 vyears of
service, and basically he has an exceilent record. As 4 long teom
employes, the Board believes hls rtestipmeny should have been given
more credence than that allowed by cha Hearing Officer. His record
shows that the only discipline administered during hils career was
rhe assessiment of 3¢ demgrits in 1977 for not belng available for
call, and then a 3¢ day suspension (Level 4 under UPGRADE} foyr
passing a4 red light on Nowsmbar 3, 1594, .

It wg3 actually the Level 4 discipline in Novembsr 13%4 which.
when roupled with the Level 4 discipline assessed in the instant
case, whicvh resulted in raising the discipline to Laval 8: that is,
permznent dismissal from service. While the UPGRADRE Piscipline
Policy looks a3t the digcipline assessed during tha preceding 36
monith pericd, it does not 1ooK at or take inte ¢onsideration 2 long
and basically troukle f£r2e carear such &s cthat produced by

claimant.

afrer a complete and bhoyough review of the encire record
before us, it is our opinion that Carrier did not prove wich
gubstantial svidence that ¢liaimant was guilty of passing & signal
gisplaying a stop indication on the date in questicn., Under the
circunstances his dismissgl from secvice canngt be vphelad.

AWARD

Claim sustained. Carrier is instructed Lo comply with this
award within 30 days of che date heraof.

0. J. nAarrier Member
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8. A, Ei?ﬁmann. Organization Mefber
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