
BEFORE PUBLIC LAW BOARD NO. 6043 

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES DIVISION 
IBT RAIL CONFERENCE 

and 
ILLINOIS CENTRAL RAILROAD COMPANY 

Case No. 329 

STATEMENT OF CLAIM: "Claim of the System Committee of the Brotherhood that: 

1. The Carrier violated the Agreement when it used an outside contractor (R WS 
Thermite Welders) to perform the Maintenance of Way work of distressing rail at 
various locations between Orleans Junction and Summit Junction on the McComb 
Subdivision beginning on June 13, 2011 and continuing through July 6, 2011 
(System File Al 10725/IC-BMWED-2011-00099 ICE). 

2. The Agreement was further violated when the Carrier failed to give the General 
Chairman advance notice, in writing, of its intention to contract out the work in 
question in accordance with Appendix C (Article IV of the May 17, 1968 National 
Agreement). 

3. As a consequence of the violations referred to in Parts 1 and/or 2 above, 
Claimants C. Watts, J. McKenzie, G. Smith and E. Moak shall each' ... be 
allowed eight (8) straight time hours per day plus two (2) overtime hours at their 
respective straight time and time and one-half rate of pay for work between June 
13, 2011 to July 06, 2011 which as the date of this claim thirty (30) days totals a 
maximum of$8412.00 and a minimum of$7,626.60 continuing forward at 
$280.40 and $254.22 per day until this violation is corrected'." 

FINDINGS: 

The Organization filed a claim on behalf of the Claimants, alleging that the Carrier 

violated the Agreement by using outside forces to perform Maintenance of Way work 

during the period from June 13 through July 6, 2011, and by failing to comply with the 

Agreement's advance notice provisions in connection with its plans to contract out the 

work at issue. The Carrier denied the claim. 

The Organization contends that the instant claim should be sustained in its entirety 
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because the work at issue is reserved to Carrier's Maintenance of Way and Structures 

Department forces, because the Carrier failed to comply with the Agreement's advance 

notice provision relating to its plans to contract out the work at issue, because there is no 

merit to the Carrier's defenses, and because the requested remedy is appropriate. The 

Carrier contends that the instant claim should be denied in its entirety because the Carrier 

complied with its notice and conference obligations, because the Carrier was permitted to 

contract out the work in question, because the Organization has failed to meet its burden 

of proof, and because the requested remedy is unsubstantiated, excessive, and punitive. 

The parties being unable to resolve their dispute, this matter came before this 

Board. 

This Board has reviewed the record in this case, and we find that the Organization 

has met its burden of proof that the Carrier violated the Agreement when it used an 

outside contractor to perform work of distressing rail at various locations between 

Orleans Junction and Summit Junction on the McComb Subdivision in June of 2011. 

The Carrier violated the Agreement by failing to give the Organization notice and then 

have a conference with the Organization to discuss the subcontracting that would take 

place in June and July of 2011. The Agreement is clear that when the Carrier intends to 

utilize outside forces to perform work that is normally performed by Organization­

represented employees, it must give the Organization notice and then conference the 

matter before actually starting the work. The Carrier failed to do that in this case. 

The Carrier argues that this work was part of an earlier contract that was already in 

place and, therefore, it did not have the requirement of issuing another notice and having 
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another conference. This Board disagrees. There was a significant amount of time 

between the original contract and the work that was performed in this case. In the spirit 

of the Agreement between the parties to discuss subcontracting before it takes place, this 

Board finds that the Carrier had a burden, under the rule, to issue another notice and have 

another conference to discuss the July work. It failed to do that. 

Once this Board has determined that the Carrier violated the Agreement, we next 

tum our attention to the type of damages being sought by the Organization. The Carrier 

has shown, with sufficient evidence, that no employees lost any work as a result of this 

subcontracting. The named Claimants were fully employed throughout the time period 

and, therefore, although there was a violation of the Agreement, there is no basis for this 

Board to issue any damages to any employees. Any damages issued to the Claimants 

would be considered to be a windfall. 

Consequently, this Board sustains part of the claim and denies part of the claim. 

The Carrier was in violation of the Agreement, but the Organization and the Claimants 

are awarded no damages. 

AWARD: 

The claim is sustained in part and denied in part. The Carrier violated the parties' 

Agreement by failing to issue a notice and hold a conference regarding the 

subcontracting, but the Organization and the Claimants are awarded no damages in 
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ORGANIZATION MEMBER 
DATED: ---------
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CARRIER MEMBER 
DATED: ---------
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