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SPATEMENT OF CLAIM:

Requast of R. A. Jackson, IDE 135502, for removal of
unfavorablie discipline entry from his service xecord, pay for
athending investigation on Tuesday, Jansary §, 15%8. and pay for
all time lost in conmnection therewith while gerving ten (16) days
actual suspension commencing on Friday. January 9, 19%8. and ending
at 2359 hours on Sunday, Jaavary 18, 1998,

FINRINGS AND DPINIOR

The Carrier and the Employeses involved in this dispute are

respectively Carrisr and Enployess wichin the meaning of the

ilway Labor ict, as amended., This Board hag Jurisdiction ¢f the
spute hera involved.

Claimant hers involved was summoned for formal investigatian
te *determine the facts and place your responsibiliry, if any, in
connectisn with your allsged expessive absenteeism for the periced
10/1/87 through 131/36/%7, arnd za2lil circumstances rgliated tharete.®
Following the invegiigation <Carrier found claimant guilcy of
exnessive absentgeism and assessed & 10 day actual suspension from
service as discipline.

The Qrganization has argued helore this 8Scard that Carrier
vielated Article 46{B) of the governing agreement which reads 23
follows:

T (k) Yardmen or switchtenders continued in the service or
not censures pending an investigation of an alileged
offense shall be notified, within five days after the
Company bas information of the offegnse, that a <charge is
pending. Within five days thersaftey an investigatgion
shail be held, if demanded and 2 decision shail be
rendered ang made affective within three days after the
investigation.”
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This rule ¢lzarly provides £or a notificaticn within 5 days
after tha Conpany has information of the offanse, an thE
Organizaticon contends that while the alleged of fense ended Novamheyr
33, 1887, the charge letter was not generated until December 11,
12¢7, well beyond the 5 day liamit specified in the Rule.

Carriesr hias argused that the roport covering claimant's record
from Ochober 1 through November 30 was nob generared by a Company
Gfficer until Decerber &, 1957, and that Lhe Decaaber 11 charge
lebter was well wizhin tha S day time frame. It i{s Carrier's
positicon that the governing <date Iis the dzte the officer wha i3
responsible for issuing the charge has knowledge of the incident
gndar reviaw.

During the courge of this invsstigation <liaimast's
representative timaly cbhlected Lo Carrjer's failluxe to akide by
Arcicle 4&i{b)., and Jdeveleped through gquestiocning oF a <¢ompany
witness that the repcrt could have besn geperated to include dates
up to and including Decembazr 8th. Claimant's representative alsa
referred to Award MNo. 1€ rendered by Puhlic Law Soard MNo. 5714 on
this property, which covers a strikingly similar dispute and
wharein ths Board ruisd that the governing riitle "srates an absglute
time which srust be follcowed,™

. Carrier has argued that Award No. 15 of PLB 5714 is paipably
in grror and snould neot be follewed in the inskant case. It is
Carrierts pozition bpefore this Heard that *Carrierts first’
knowledgs in vhe iunstant case was when Superintandent Dyer (tha
afficer whe isstued the charge letter) was given the report of
claimant's atiendancs Ifpr the pericd O¢teober 1, 1%37 through
Noverber 318, IggT.v

It ig the opinion of thisg Board that the position taken by
Carrier cannot he upheld 1in a situztien suwch as that heare
presented. The enpioyee’™s work record is a Company reccord and is
availakle tvo the Company at a1l times. If this Board were to agree
wirh <Carvier's argument it woulid sffectively deletse the S5 day
notice provision from Article 46{b); i.2., the Company officer who
prepares ths charge lether could wait any length of time pelore
generating the charge latier and then merely state that was the
firss cdarte he was aware of the 2ileged infracticn. The intent of
the Rule is quite clear; i.e., the charged employge “shall be
notified, within five days after the Company hag informavion of the
offense, that a charge is pending.*®

The record before this Board is shundantly clear shat the
Cotrpany (ot necessarily the chacging officery in this particular
dispute was aware ¢f claimank's sttagdance record on November 30,

997 (covering the period from October I through tovember 303,
ronsequently. under the literal language of Articie 46(b} claimant



LB Mo - 059
Award No. 37

«3.

.should have been notified that a charge was pending within five

days after November 30. Inaguuch &s the potification was not made

until December 131, 1937, it is the copinion of this Board that

carrier failed bto comply with.krti::le‘«iﬁ{b] angd the fcard finds

phat this Failure must resuif in negating the entire procaedings.
AYARD

Claim sestained. Carrier 38 instructsd te comply with this

award within 30 days of the date herszof.
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