PUBLIC LAW BOARD 6208

. Case No. 8
Aword Ng, B
Carrier File Mo, 1017448
Organuation Fie No. NFR

NMB code 106
Claimant Canducter L. W, Siguffar

PARTIES TO DISPUTE:

UNITED TRANSPORTATION UNICN
AND

UNICON PACIFIC RAILROAD COMPANY.

Sictement of Clkaim:

Cloins is made in beholf of UPRR Conductor Lerry W, Stautfer for removal of Leval

4 Upgrode Discipline, and payment tor any fime lost as a result of formal
investigation which was held in Sait Lake City on May 25, 1994,

.indings

Upon the whole racord and ofl the evidence, the Boards finds that the Parties
herein ore Carriar ond Employees within the meening of the Railway Lebor Act, as
amended, and that the Beard has jurisdiction of the Parties and over the subject matfer
and the Parties were given due notice of the heaning heid.

QOn June &, 1949, the Cloimont became an employes of the Western Pacific
Roifrond. He wos promated to Conducior on March 13, 1972, On May 15, 1996, the
Claimard, along with Engineer Donna M. Domingo were cssigned to Train STMET-14
which was schaduled sastward from Elko, Nevoda to Salt Lake City, Utah., The Engineer
had been inificlly employed os o Brakeman on August 15, 1994 ond wos promaoted fo
Engineer on January 1, 1995, Al the iime of the incident, the Engineer was taking her
first trip since returning from a 5 month mofernity leove of absence. She was generaily

vnfamilior with the route, # was o dark and rainy evening.

On this might, an efficiency feam wos conduding lests on the route fraveled by
Train STMET-14. At MP 783.6 they placad the signal in a slap position. At MP 784.10 to
the right of the frack a red light was displayed. This light was ploced af & curve on or of
the end of a 1% descendmng grade. The areq was a canyon and the tracks through the
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areo consisted of three conseculve curves, in addition, abaut 2 mile eost of the area
was a “flange oiler™, a davice o Jubricate locomotive wheels and tracks to reduca fricrion.

The crew stopped the rain short of MP 783.6 and recsived puthority from the
Dispatcher ta proceed post the red signal, Concurrently, it bagan to rain hard. Tha crew
expecied and was looking for the next signal which they expected 1o be red. As the crew
came down the descending grade and rounded a right hand curve, they saw the
hecdlights of tha efficiancy leam's pickup truck, shortly thereofter the Cloimont sow the
red light and velled to the Engineer, “thera 1t is, there it is”. The Engineer piaced the rain
info emergency, but, failed o siop short of the red Ixght, possing it by about 72, The red
light used was approximately 7 tait and the lens about 2 % inches by 2 3/4 inches in

size.

The sFiciency team remeoved the srew and they were subjecied to o drug screen

test which was negative.

By latter doted May 18, 1896, the Claimant wes advised ‘o oppear o o forma)
investigation of the Office of the Manager of Troin Operations, Salt Laka City, Utah, or
1:00 p.m. The purpose of the hearing was to determene hus respensibility, if any, in frain

STRET-14 failing o stop short of the rec light on May 15, 1998 of appreximately 8:41

p.m. The rule at issue which was cited in the Carrier's subrmussion reads as follows:

627 Movement ot Restricted Speed

When g frain or engine is required to move of resfricted speed, movement
must be mode ot a speed that allows slopping within half the ranga of
vision short of:

Train
Engins
Railroad cor
Men or equipment Touling the track
Stop signal
Or
Carail or switch lined improperly

The crew musi keep o logkout for broken rail and not axcaed 20 MPH.

Comply with thess requirements until the leading whesls reach g point
whers mavement af restricted speed is no langar required.

After reviewing the transcript of the hearing, the Carrier defermined the Claimant

wos cuipable in the incident. By letter dated May 31, 1996, the Claimant was advised of
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the Carrier's decision and ossessed g Level 4 Discipline under the Upgrade Policy which
.wus o 30-day suspension without pay.

CARRIER'S POSITION

The Carrier argues that the Claimant was afforded g fair and impastial formal
invastigotion. They say he wos well aware of the charges against him, espacially since ha
was removed from service and reguired to submit to & drug screen test. The Caorrier
gsserts the Claimant was properly notified of the time and place of the hecring.

A3 to the marits, the Carmier believes the evidance presented estoblished that the
tromn foiled to stop short of the rad light. The Carrier argues thot the Claimort knew he
had an inexperienced engineer and should have token the care necessary 1o assure that
she wos operating the frmin ot o speed which would have aliowed them to stap short of
tha red fight. They insist that =e was familiar with the territory and experienced encugh o
realize the frgin wos going too fust under the circumsiances. They contend he had an

obligotion fo be sure the speed they were traveling would allow them 1o step short,
particularty under the condifions which sxisied ot the ime. They say the foct the train had

io go infe emergency in an oremat to stop shon of the red kight, indicutes the Claimant™s
failure to maintain the froin of the proper restricted speed.

ORGANIZATION’S POSITION

l The Organization inssts the Carrier viclated the procedured requirements of

properly notfifving the Cloimart of the specific charges. They submit, that even though
these errors may not be oitributakble to the Lober Relatans Dapariment and fall on the
shoulders of the operating deparnment, they cre sarious enough fo warrant setting aside
the discipline on this bosis alone. The Organizatien holds that the operating depariment
insists on toking shor! cuts which are a direct violation of the Collective Borgaining

Agreement,

A3 ko the merils, the Orgonization centends the effidency feoms set up the test ina
manner o assure failure, They argue that the lerrain, the weather conditions ond the
lack of experience of the Engineer almast assured that the trew could not pass the test.
They soy the efficiency teom failed o comply with the guidelines for efficiency testing,
especially that section which reads:

.. .Test must be conducted in a fair ond impartial rmanner, keeping in mind thot
cne of the greatest benefits is the educctional value. Rules must be enforced in
a firm, fair ond cansistent manner, without regeord o personalities ond emotions.
if it becomes necessory o correct or counsel an employee becquse # is apparent
that a rule has been violoted, instruction and counseling sheuid be given in a
firm, courtecus manner as soon os praclicable while tha circurnsiances are shill

. fresh in everyones minds. . ..
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The Organization believes that given the circumsiances the Clairmant could not
have done anything differently which would have assured that train would stop short of
the red light. They alsa beliave that the efficiency team knaw the Engineer had recently
returned fram moternity keave and was unfomilicr with the orec. The Organizotion
submits that the team intantianglly sst up g tesi thot waos deceptive and bogus.

BECISION

The Board hos reviewed the facts in question thoroughly. There is no doubt that
efficiency fests are o necessary part of the operoticns of any railread. 1 is impordant to
provide conhnuous fraining so tha! engineers ond canduciars do not hacome
complacent, However, such tests should be conducted in o manner te assure that the
docts are sat up io repiicate, as muxcl as posssble, recl situaifons as they are liksty 18

OCLur.

it seerns ta this Beard that the test, os sat vp, wos streiching the limits of efficiency
testing, To soy the lest was rigid is an undersiatemant. Parficulorly when you consider
the placement of the light, the size of the light, the weather condifions, the fact that the
pickup truck was facing the oncoming train with its lights on (on the oppasite side of the
trock from the light placemant} and the fact there was from all indicaticns no sond in the
train {ot least there wos unrefuted testimony that there wos no sondj orel there were o
sertes of curves on a 1% grude.

Trua the engineer kiled to stop short of the red light, but, she did not pass it by
much considering th Hengi inh The guestion is whether the Claimant had
season fo believa they wers not procesding safely and within o speed which would allow
them fo stog short. The Boord believes it wos recsonable for him 1o believe the engineer
did have control of the frain and could have stopped short of the obsiocla. Furthermare,
the purpose of efficiency lesting is presumably to test the efficiency of the crew. When o
test is sat up that only exposes ane crew member to the test, it seems io this Board 1o
defeal part of the reason for efficiancy testing. In this case, the Engineer testified that she
never sow the light and none of the Carrier witnesses tesiified thot she should hove seen
the light. They simply hod not checked the lacomotive o asceriain what she could see.

its true the Cloimant was more exparianced, but, e evidence does not show that
he in any way foifed 1o provide guidance 1o the Enginesr. She found no fuult with his
assistencs and he found no foult with her operction of the lacomotive. In addition, there
was no tesliimony to refute the claims mode by both the Engineer and the Claimant thet
the train was in danger of siclling as it descending the grade and rounded the curves.
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.'he cloim is susicined.

M@fﬁm

Carol J 1 i, lmparﬂal Neutra!
. @Nm 4\»‘&"
Daniel E. Torrey, Carriar Member Normem l. Lucos, Employee Mamber

Submitted this 30™ day of Juns, 1999,




