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On December 2, 2016, the Carrier issued tg Claimant R. Heald a notice of formal investigation and
hearing. The notice stated, in part, the following;

“The purpose of the Investigation/hearing is to determine the facts and circumstances
and to place responsibility, if any, In connection with your alleged Involvement with a
loader incldent in Winona; MN which resulted in damage to a 3 party vehicle on
November 28%, 2016. This Indicates a possible violation of, but Is not limited to, the
following rules:

SCOR 1.0 - General Responsibiiities
0 -Pe i Iey s an fdent
GCOR 1,20 - Alert to Train Movement:
ES Rule E-0 Job Safety Briefing
E e £-17 - Mater n diing Equipment”

On December 13, 2016, the Investigation/hearing convened wherein Clalmant and his representative
presented testimony and other evidence and examined the Carrier’s two (2) witnesses and nine (9)
exhibits.

On December 27, 20186, the Directar Engineering Works issued a decision letter stating that the record
of the proceeding established Claimant's rules violatlons as charged. Based on the evidentiary record,
severity of the incldent, and Claimant’s disciplinary histary; CP assessed Claimant a ten {10) day
suspension without pay {time served). .

On January 17, 2017, the Organizatiat and the Carrier agreed to progress Claimant’s disciplina dispute
for resolution before this Board using the abbreviated pracedure provided for in Paragraph (K) of the
PLB Agreement.
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Findin

Public Law Board No. 7544, upon the whole record and all the evidenice, finds that the parties herein are
Carrier and Employes within the meaning of the Railway Labor Act, as amended; that the Board has
jurisdiction over the dispute herein; and that the parties to the dispute were glven due notice of the
hearing and did participate therein.

Consistent with the PLB Agreement for this Board, the evidentlary record in this proceeding Is comprised
of the follawing: {A) notice of investigation, {B) transcript of investigation and all related exhibits; (C)
discipline assessment letter and (D) on-property correspondence ralated to progréssion of the clalm,

At the outset of the hearing, the BMWE objected to CP's withholding Clafmant from service, without a
reason, ptior to the hearing. Withholding Clalmant from service shows a predetermined outcome by CP
and dénles due process for Claimant. The Board finds that Rule 20 allows CP ta withhold an employee
from service prior ta-a hearing far serious rules Infractions, CP acted pursuant to the rule; The Board
finds Claimant recelved a falr and impartial hearing.

Claimant has bver five (5) years of service with CP Invarlous positions. On November 28, 2016, Claimant
was the foreman In charge with ari assignment to remave a crossover and cut its track panels into two
{2) lengths, seventy (70) feet long and fourteen (14) feet wide, Claimant conducted a job briefing
wherain there was discussion to back the front-end [oader down the hill to keep the welght on the rear
for loader stability when transporting the panel ta the flatbed traller rather than driving the loader
forward. Obstaclés and hazards were Identified such as the third-party pickup truck parked in the private
Tot near the focation where the panels would be inaded onto the trailer. The forklift loader/operatar
was Instructed not to attempt to lift a panel over the top of the pickup truck. The loader/operator
stated he would not attempt such a lift; he Indicated that obtaining another front-end laader from &
worksite approximately fifteen (15) miles away would enable tham to turn the 70-foot panel lengthwise
and have the two frant-end loaders transport it down the hill away from obstructions and onto the
trailer in the parking lot.

The flatbed traller for the panels could not handle the 70-foot long, 14-foat wide panels. Panels were cut
to smaller dimensions; the second forklift arsiving at the worksite would not be used In tandem to carry
the panels lengthwise, Instead, the loader/operator transported the first panel over the main and yard
track, driving the farklift forward down the hill, and lifting the panef over the parked pickup truck and
onto thetraller. Claimant was at the rear of the sectlon truck preparing his tools far cutting and
torching track panels; he was not present to supervise the loader/operator picking up the first panel
with the front-end loader and driving It forward, not backward or in raverse, down the hill. Having
successfully completed loading a panel while drlving the loader forward, the loader/operator repeated
his actions when he picked up a second panel, approximately fifty {50} feet in length, and proceeded to
drive the forklift forward down the hill whereupon the panef shifted to the right. To maintain balance,
the loader/operator shifted the front-end loader to the left. Notwithstanding the affort to halance the
forklift carrying the panel, the rear of the [oader lifted off the ground rendering the panef unstable
whereupon the paneli fell from the lift and crushed the top of the third-party pickup truck.
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Claimant, as foreman in charge, is responsible for the safe performance of work, that Is, no Injury to
employees and no property damage. Claimant was the supervisor of the laader/operatar, but Claimant
was not readily presant ta supervise the loader/aperator when he lifted the panel over the parked
plckup truck. Clalmant did not position himself with visibility of the loader/operator to ensure he was.
performing tasks in accordance with the job briefing Instructions. Clalmant’s job responsibility was to:
supervise the crew and ensure they followed Job briefing instructions: The record shows this did not
oteur in the circumstances of this proceeding.

There Is substantial evidence in support of the rules violations, The Carrler’s decislon to assess discipline
to Claimant was not arbitrary or an abuse aof discretion, The claim will be denied. In rendering this
decision, the Board considered all arguments and evidence presented by the Organization and Claimant,

Award

Claim denied.

Patrick Halter
Neutral Member

Wi

d 4

v /e b
Anthony Mossa Ryan Hidalgo
Carrler Member Organization Member

Dated on this é:'—lé_ day
ot T, 2018
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