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Background

On Septembsy 29, 2016, the Carrler Issued to Claimant D, Gabbel a notice of formal investigation and
hearing. The notice stated, in part, the following:

“The purpose of the investigation/hearing Is to determine the facts and clfcumstances:
and to place responsibliity, if any; in connection with you allegedly striking an angle:
bar without giving any advance warning to an employee working directly in front of
you on September 28, 2016. This indlicates a possible viotation of, but Is not imited to,

the following rufes:
(% - nl
GCOR1.1.2- j
Safety Handbook - Precautions while Swinging Tools #21"

On Octaber 24, 2016, the investigation and hearlng convened wherein Claimant and his representative
presented testimony and other evidence and examined the Carrier's two (2) witnesses and eight (8)
exhibits;

On November 2, 2018, the Assistant Director - Production South issued a decision letter to Claimant
statirig that the record of the proceeding established Claimant’s rules violations as charged. Based on
the evidentlary record; severity of the incident, and Clalmant’s past disciplinary history, CPdismissed
Claimant from service effective immediately.

On December 20,2016, the Organlzation and the Carrler agreed to progress Claimant’s discipline
dispute for resolution before this Board using the abbreviated procedure provided for in Paragraph {K)
of the PLB Agreement.

Findings

Public Law Board No. 7544, upon the whole record and all the evidence, finds that the partles herein are
Carrler and Employes within the meaning of the Railway Labor Act, as amended; that the Board has
jurisdiction over the dispute herein; and that the parties to the dispute were given due notice of the
hearing and did participate therein,
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Conslistent with the PLB Agreement for this Board, the evidentiary record in this proceeding Is comprised
of the following: (A) notice of investigation, (B] transcript of Investigation and all related exhibits, (C)
discipline assessment fetter and {D) on-property correspondence related to progression of the claim.

At the outset of the hearing, the BMWE objected to CP's withholding Claimant from setvice - - effective
September29, 2016~ -~ without a reason and prior to a hearing, Withholding Claimant from service
shows a predetermined outcome by CP which serves as a denlal of due procass for Claimant. The
Organization requested Clalmant’s Immaediate reinstatement. The Board finds that the Organization and
the Carrier agreed to Rule 20 which allows CP to withhold an employee from service for serlous rules
infractions which, in this proceeding; was an injury to a co-worker. In the circumstances of this
proceeding the Carrier acted In accordance with the rule and, in doing so, Claimant recelved a fair and
jmpartiat hearing.

On September 28, 2016, the Assistant Roadmaster was informed that Claimant, a welder on a
production crew with approximately ten {10) years of service with CP; struck a bolt wedged In a set of
angle bars with a ten (10) pound sledge hammer without praviding warning to a co-worker positioned
directly across the-angle bar from Claimant. The co-warker’s finger was between the bolt and angle bar;
Clalmant’s action pinched the co-warker’s finger causing swelling and throbbing pain.

Claimant Is rules qualified and recognized that the co-worker was pasitioned directly in the path.of
Claimant's swing. Claimant acknowledges that Jn this situation he was required to provide prioror
advance warning to the co-worker before swinging the tocl, e.g,, sledge hammer. Advanced warning is
required by the Safaty Handbook, Precautions while Swinging Tools, #21. Claimant also violated GCOR
1.1.1, Maintaining a Safe Course; and GCOR 1.1.2, Alert and Attentive.

There is substantial evidence In support of the rules violations: The Carrler's decision to dismiss Clalmant
from service was not arbitrary or an abuse of discretion. The Soard will deny the claim.

Award

Claim denled.

Patrick Halter
Neutral Member

m ' Ryan Hidalgo:

Carrier Member Organizatioh Member
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