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Although the Claimant either denied any misconduct or provided his rationale justifying 
his conduct, our review of the record finds it to contain substantial evidence in support of three 

(3) of the Carrier's charges. He failed to apply dye penetrant to the cut ends of the rail he cut out

and he either knew or should have known he was required to do so without exception. The

presence ofrain did not relieve him of his responsibility to use the dye. He did use replacement

rail that had not been ultrasonically tested. Finally, he did not spike the rail in accordance with

the Carrier's spiking standards.

The fourth charge is that he failed to call the designated supervisor after completing the 

repair work to discuss the procedures he used. While Claimant did not make the call, the record 

does not clearly establish that he should have known to do so even as late as the midnight hour. 

According to the record, Claimant had to do two (2) rail defect repairs at Mileposts 3.44 and 3.56. 

His crew did not finish the two (2) jobs until close to midnight. 

Given the state of the record herein, we find that Claimant's discipline should be 

appropriately modified. Because the record shows he intentionally or carelessly failed to perform 

as required on the dye usage, the usage of untested rail, and the improper spiking, we find the ten 

( 10) day actual suspension and the one-year disqualification as a foreman are warranted.

However, because we find the failure to call the supervisor has not been adequately proven, we

find the twenty (20) day deferred suspension should be removed from Claimant's record.

If the deferred suspension was triggered later, then Claimant must be compensated for any 

pay loss. If it was not triggered, it is sufficient to remove any entry from his work record. 

AWARD: 

The Claim is partially sustained in accordance with the Findings. The Carrier is directed 

to comply with the Findings within thirty (30) days of the date shown below. 
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