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 I write to respectfully register my dissent to the awards issued in these nearly identical 

eleven (11) cases that the Board decided at the same time, as a part of a common docket.  A dissent 

is required because the Majority ignored clear signs that the significantly-tenured and largely 

discipline-free employes involved in these cases were encouraged, enabled and even required to 

take the actions that they did, by members of Carrier management, with the Carrier thereafter 

attempting to bury the truth of matters with respect to government-mandated testing of its 

employes. 

 

 In this respect, the evidence of record was clear that the Carrier’s relatively new 

computerized training modules were not working in many cases, leading to employes not being 

able to tender their tests in as timely a manner as the Carrier was demanding.  So, too, evidence of 

record substantiated that many Carrier employes were not computer savvy or did not have a very 

strong command of English.  In the face of this, the Carrier’s managers did not fix the computer 

issues or make alternative avenues to testing available to the employes; rather, management issued 

edicts that the testing had to be done, via the computerized modules, on schedule, by any means 

necessary.  To this end, Carrier management even arranged for a timekeeper employe to take tests 

on behalf of the employes, at work.  In the instant cases, the Carrier then sought to impose the 

ultimate punishment of dismissal on employes who otherwise arranged for their test results to be 

obtained in a timely fashion, no matter how this was accomplished, in order that all employes 

might be kept in service and operations running without interference from government agencies 

over employe non-tendering of the required tests.  Such actions on the part of the Carrier, which 

then scapegoated its employes when these matters came to light, are indefensible and properly 

should have exonerated or heavily mitigated any discipline given the employes. 

 

 The timekeeper employe involved with the surrogate testing of record was not made 

available to testify at the disciplinary investigations, nor was a transcript of his corporate audit 

interview made available for the record, as it was with respect to the other employes involved and 

charged in these allied cases.  Obviously, his testimony or even that interview transcript would 

have been material, in terms of either confirming or denying what was otherwise being testified to 

regarding his role herein.  The fact that he was under complete Carrier control and not made 

available to testify (and that the Carrier possessed his interview transcript and would not so much 

as provide that in lieu of his testimony) shows that the Carrier had reason to fear or to hide what 

he would (or did already) say in a recorded forum.  Instead of coming clean, the Carrier made sure 

that this information was hidden from public view to the maximal extent that it could arrange and 

put all of the blame on its employes, who were simply responding to devil-may-care Carrier 

mandates in an effort to keep Carrier operations from grinding to a halt over testing issues that the 

Carrier itself obviously did not take seriously, beyond the threat that if the paperwork was not in 

order then operations would be threatened. 
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 At the arbitration hearing, the Carrier even introduced evidence in the form of other awards 

from other boards, showing that these testing issues involved employes from other crafts working 

in locations further afield from those involved in the instant cases.  To the exceedingly likely extent 

that what is known now does not even capture every case, it is obvious that the Carrier’s entire 

system, spanning many different gangs, crafts and thousands of miles of territory was rife with this 

Carrier facilitation of compromised testing, even as the Carrier now engages in the cover up and 

scapegoating operations seen in these eleven (11) cases most obviously.  For the Majority to ignore 

this essential context to these cases and simply impose all of the blame and costs on the employes, 

as if they operated in a vacuum, is simply beyond the pale.  

 

 In terms of these cases, it is required that the employes charged receive fair and impartial 

investigations before the least discipline is imposed upon them.  In these cases, the harshest 

discipline available was imposed on all of these employes instead, despite their not receiving 

anything close to the open-ended, objective, all-facts-to-be-uncovered process that is required.  So, 

too, employes can not be disciplined in accordance with “just cause” and well-established arbitral 

principles, wherein it is plain that they are being disparately punished vis a’ vis other Carrier 

employes who are guilty concerning the same matters, or else when the Carrier has directed, aided 

and abetted its employes to break the rules rather than scrupulously upheld and maintained them.  

Either because the employes herein were not accorded their fundamental right to a fair and 

impartial investigation before the imposition of any valid discipline, or else because the Carrier 

imposed the ultimate discipline on these employes while completely looking away from the under-

the-rock context that fully conditioned these employes to act as they did at the behest of Carrier 

management, the only possible outcome in arbitration remained the same - a full sustaining of the 

claims for relief.  That the Majority has completely decided these cases the other way - with a 

complete denial of the claims and associated relief - makes for a very sad occasion, wherein so 

many long-serving employes whose relatively if not completely discipline-free tenures highlight 

their well-established propensity for following the rules in contexts where they are not pressured 

or required to break them by their employer, on pain of being taken out of service, have lost their 

careers and livelihoods.  Clearly, these employes knew how to perform their work safely and in 

compliance with all applicable regulations and had done so for decades; all that changed herein 

was the inept implementation of computer testing modules by the Carrier and the subsequent 

Carrier-directed and enabled fudging of the results therein, in the Carrier’s interests of keeping 

operations going where otherwise governmental intervention might have begun to shut them down 

and/or impose legal liability. 

 

 Here was the appropriate opportunity to not only rectify the wrong done to these employes 

in these cases, but also to send a public and perhaps somewhat costly signal to the Carrier that its 

managerial tactics herein will not be tolerated and will result in liability in future cases, too, where  

it might come to light.  Instead, I fear that the Majority’s decision herein not only runs  
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roughshod over essential protections in the Agreement and afforded by black letter labor 

arbitration principles, but also green lights the Carrier’s continued strong-arming of its own now 

helpless employes, who must choose between violating the rules or being taken immediately out 

of service, indefinitely, over administrative matters that the Carrier will not take the time to simply 

fix so that the rules can be followed in the manner that they are supposed to be.  As a result of 

these decisions, there are long-term, good employes having to explain to their families that their 

careers are suddenly, incomprehensibly and cruelly over, perhaps with some time yet to go to 

qualify for their retirement, while there are simultaneously Carrier managers that are escaping all 

liability and managed to put it all upon their employes.  This is an entirely wrong result which will 

reverberate to everyone’s detriment, excepting the Carrier’s exceedingly narrow and short-term 

interests.  I can only register my dissent and trust that future boards will take heed and not follow 

the Majority’s venture down the rabbit hole leading to a viper’s pit, where no employe emerges 

from again, even as the Carrier’s public accountability and status as yet under-the-law are co-

casualties. 

 

 Finally, I note that the Carrier violated the clear time limits in these cases, which should 

have voided these investigations and disciplines from the first, even without getting involved in 

all of the foregoing.  The Carrier only argued that because its auditors were involved with the 

initial investigation, this somehow tolled the Agreement time limits.  This, however, is nonsense, 

for not only did Carrier management yet possess knowledge during this allegedly tolled time frame 

that would yet be imputed to and count against the Carrier under the Agreement, but it is only a 

happenstance facet of the Carrier’s policy that leads these matters to be referred to auditors to 

begin with.  Certainly, the Carrier cannot endlessly ignore or frustrate its bilaterally negotiated 

Agreement time frames through the simple unilateral act of instituting an Audit Department that it 

refers matters to, for resolution on an indefinite time table.  Wherein this is sanctioned, the Carrier 

is allowed to unilaterally arrange its own extrication from bilaterally agreed upon agreements.  It 

is a short step from this to such agreements not only being rendered meaningless but being 

regularly regarded as such.  This, obviously, invites complete disrespect for the agreements made 

and for the process of enforcing such agreements under the Railway Labor Act (RLA).  When trust 

in RLA processes is lost on such a whole scale basis, industrial peace - the whole reason for being 

of the RLA - cannot long be maintained. 

 

 For all the above-mentioned reasons, it is clear that the Majority erred in rendering its 

decisions and that these awards are palpably erroneous.  Therefore, I respectfully dissent. 

 

        Respectfully submitted, 

 

 

        David M. Pascarella 

        Labor Member 


