






















Carrier Member’s Response 
To 

Labor Member’s Dissent 
Of 

Award 1 of Public Law Board No. 7705 
 

The Organization has presented a Dissent to Award 1 of Public Law Board 7705. After 
reviewing the Dissent, the Carrier was compelled to respond to ensure the facts of the matter 
were properly portrayed and the sound reasoning of the majority maintained.  
 
 To begin its Dissent, the Organization offers many supposals of potential hazards to the 
Carrier’s operations and property. The facts of the matter were succinctly presented on the 
property and are undisputed. Lewis Energy (LE) had an issue with their large oil rigs becoming 
stuck on the train tracks as they were moving to and from their facility. To prevent their 
equipment from being stuck by trains, LE contracted with Rail Pro Inc (RPI) to provide 
protection of LE men and equipment from trains. Though everyday Union Pacific could and does 
have incidents that affect our crossings such as large semis getting stuck or cars running around 
gates, it does not put flaggers at every crossing across our system. Thus, exemplifying the fact 
the work was performed at the instigation, cost and benefit of LE. Per the criteria of Third 
Award 37468, the Board correctly held the work was not scope covered, and no violation of the 
agreement occurred. 
 
 The Organization raised several ancillary matters in its Dissent. First and foremost, it 
argues flagging is scope covered work. Flagging is not scope covered work. The Carrier cited 
awards within its submission to this point, see Third Division Awards 42247 and 37959.  The 
awards cited by the Organization in support of its position addressed issues of seniority and 
assignment of overtime. The issue of scope was not addressed, therefore the awards cited by the 
Organization are determinative. Such awards merely show participation by BMWE in 
performing flagging duties, but not a reservation under the scope rule. Additionally, the Carrier 
would point to Third Division Award 42247 cited within the Organization’s own submission. It 
held, “flagging work is not scope-covered work or work reserved to a particular classification” 
 
 The second ancillary matter raised by the Organization is regarding crossing and crossing 
gates. Building, installing, repairing or maintaining a crossing was not at issue in this case. 
Flagging is separate and distinct from building or maintaining a crossing or crossing gangs. The 
facts of this matter were clear, no work was being performed by on tracks, crossing, or right of 
way. Therefore, such an analogy is grossing misplaced. Furthermore, the Organization makes 
reference to crossing gates. Crossing gates are associated with the Carrier’s signal system and 
work related to such would not come within the scope of the BMWE agreement.  
  
   In its dissent the Organization attempts to muddy the facts of the case in an endeavor to 
reach a different conclusion. However, the facts are the facts. The Carrier did not contract out 
work. LE contracted with RPI to provide flagging protection for the safety of LE’s men and 
equipment. As Award 1 states, “the claimed work on June 7, 2016 was not performed at the 
Carrier’s instigation, the claimed work was under LE’s control, the claimed work was not at the 



Carrier’s expense nor was it exclusively for the Carrier’s benefit.” The majority’s decision was 
reasoned and supported by the record presented.  
 
 
        Respectfully submitted, 
 

         
 
        Katherine N. Novak 
        Carrier Member 


