PUBLIC LAW RBOARD Naq, G889
(Pracadural)

HOUSTON BELT AND TERMINAL RJ'\ILWAY COMPANY
and
UNITED TRANSPORTATION UNION
ROY R. RAY, Raferaq
ISSUR
The sole issug beforq this Procedural Board {s whathar the
claim of R, L, McKaehan (identified as Gasae 19 {n Attachment A to the
Memorandum of Agnaament batwean tha parties dated January 26, 197!
eatablishing a Public Law Board) ia ;. praopar casq foy submission to the
Public Law Board,
FACTS

The Company granted Yardman R. L. McKeashan a leave of abw
aence for military sarvice an November 22, 1966, He wana diacharged from
Sarvice on Octohar 18, 1947 and attempted ta exarcigo hia aeninrit{r rights
tn, buﬁp inte Job 316 As foreman on October 28, 1967, The Company rew
fused to permit him 1q raturn tq work on the gzvo.und that he had recaived a
military saqrvice cannected injury to his ankle and was found by the Compan;r
dactor not to be phyaically qualified, The Union filed a claim {No, 3075) on
McKeaghan'a behalf with Superintendant Raasae on October 30, 1967 asking
pay for Octobor 25 and all days snhsequent thareto and including fringe

banefits, In his latter of Claim the Cenaral Chairman asparted that McKeehan

had nat received tha injury ln military lurvicq but in !Mt had the defect whila
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still working for the Campany priar to the military service, The claim
was declined by the Superintendent on November 22, 1967, By letter of
November 28, 1967 General Chairman Cotton refused, to aceept the Super=
intendent's decision, reiterating that McKeehan did not get the injury in
military service and was not required by the Rules to take a physical
axamination. Thereafter the Unitad States Department of Labor entered
the picture and conducted an investigation to determine whether the Com-
pany had violatad McKeehan's reemployment rights under the Selective
Service‘&ct. On ﬁ.‘pml 3,? 19:58 ]Clia‘r‘:.erlal Chaiz"z;n'a,ﬁ ﬁ?ttan'and S'upcrintendent

. : g \ , Vg o . |
Reese had a canference concerning the status of Mchehan'a claim, Reese
wrote Cotton on April 19, 1948 as follaws; ''Since the matter has been
turned aver to the United Statas Departmant of Labor which handles the
reem‘ployment rights of returning veterana the claim should be held in
aheyance covaring the ruling by the United Statea Departmaent of Labor
and when this ruling is reca-ived we will act aqcordingly.'’ Therear.fter the
Department of Labor, acting through the United Statea Attorney filed a
civil suit on McKaehan's behalf in th& United States District Court in
Houston, charging the Company with vielation of McKeehan's reemploy=
mant rights under the Selective Service Act. The cage was tried in the
latter part o.f 1969 and on Decembar 16, 1969 Judge John Singleton ruled
that the Company had violated McKeehan's rights and ordered it to return
him to work immediately, The judge took under advisement the matter of

compensation to which McKeehan was entitled,
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On May 8, 1970 General Chairman Cotton wrote M, G, Jacksan,
Superintendent, referring to Judge Singleton's decision of Decemher 1969
and requesated that the Cc;mpany pay McKeehan for hig loast earnings in the
amount of $20,820,68, JYackaon replied on May 13th atating '‘the matter of
McKeehan is now pending before the Justice Department and we are awaite
ing their reply.'' Cotton wrote again on June 10th inasisting that the Gompany
pay McKeehan for al] tima lost, and asking him to saet a conference date,
Jackaon replied on Juns 17th aaying that the matter wan still before the
Federal Court, Gﬁtt?r’ ??"rnta back on June‘:l lﬁt‘n!gt'agting that thn'F'ederalr

N I N LY SN s [

Judge had not ruled on the money issug and insisting that the Company

pay McKaehan for all tima loat without deductions for oytside earnings,

He ageerted that if the Federal Judge should rule contrary to the Agrecw
ment of the parties on the money isaue he would exceed hig authority hy
changing the Agresment, On June 19th Cotton wrote to Parsonnel Manager
Minahan appealing from the yuling in Jackason's letter of the l?th." Minahan
repliad on July 2, 1970 saying the matter was still pending in the Faderal
District Court and the Company was'awaiting the ruling. Cotton and Mh;ahan
had a conference on ti;a;McKaeha.n élafini on July 30, 19:!0. On August Tth
Minahan wrote that the matter was atill pending before the Federal Court,
On August 14th Cotton wrote to Minahan that since the Company still refused

to pay McKeehan for time loat it was the Union's position that the dispute

should he submitted to a Public Law Board as provided by the Railway
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Labor Act, By letter of September 11 Minahan refused ta submit the
digpute to a P L, Board. In this letter he said that the Unian waas trying
to relitigate the identical issue which had been ruled on by the Fedaral
Court, By latter of Octobhar 19 Cotton advised Minahan that the Unian
would exsrcise ita righte fo reguesat a Public Law Boards In this letier
he said that the Federal Court had passed on the factual question of
whether McKeehan received a service qonngcted injury, which could not
have been resalved by a Special Board of Adjustments. The Union toak
Ithe pos.iti:on Ithat‘ tI!?.a mg.t&g:r of °'1°“_‘9F,P'§j'ﬂ'(°’,‘,"‘,'a'“,£?." 9',.?,,!" ?fﬁxrd.

On November 10, 1970 Judge Singleton rendered a final judgment
in the civil auit ordering the Company to pay McKeehan the sum of $9331,68
plus interest from Qctoher 20, 1967, This amount was arrived at as follows:
The Court determined that McKaehan would have earned $20,820,68 had he
heen reemnlovad an Octoher 2Q, 1967; and that he had agtually earned
$11,489,00 in other amploymaent during the timgq involved, Tha difference
betwean the twa figures was $9331.48, The intevaat at 6% was 81724, 36.
The Company then paid McKeehan a\total of $11,088,04, ! .

On Januayy 11, 1871 Cott;:;v, wrote Minahan contending that
McKeehan was entitlad to the last earnings of §20,820,68 without deduction
for autaida earninga and that the Union was amending the clain‘; ta cavey
the outside earninga[?l 1,489,00) which had baen deductad by the Court and

requested that the matter he aubmitted to a P L. Board, On January l4th
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Minihan replied refusing to submit the issue to a P L Board.
POSITIONS OF THE PARTIES

Company: The Company's argument that this {s nat a proper
,c:ase far 2 Public Law Board is threenfald : {1) The Union failed to chserve
the one year time limitation of Article 43 after reqeiving Reesa's letter of
April 19, 1964 until May 8, 1970 whan it sought tQ revive the claim, (2)
Byfiling the civil suit undey tha Belegtive Sevvice Act for a vicolation of
his reemployment rights McKeghan alected to pursue his claim in the
F"a'deril 'C]*fou?t ft?ql%a blc?upd Ry the judgment c:f ﬂ‘tq' ‘C.}'q'-‘ft: ﬁ;n!d is pot en=
titled ta relitigate thg maney claim thyough the Grievances Frocedure,

{3) The Unien'a altared glaim fav additional money not allowed by the
Caurt {s in violation of the palicy of the Firat Division againat the pieces
meal submiaaion of disputes,

Unien: The Union danies any violation of the Tima Limits prow
vialons of the Agreemant, It painta to Reaae'n lattar of April 19, 1.968 in
which he said that the claim was heing held in abeyance pending the ruling
of the Departmaeant of Labor; and sryg 'that thia was not a denial of the claim,
The Unien also agaerts that the Gempany never at any timae prior to September
11, 1970 raiaaed the question of time limits or suggestad that the claim was
barrad,

The Union contends that the degiaien of the Faderal Court does

nat bar the Union from purauing through the Grievanca Procedure the claim
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for the money the Court did not allow under the Contract, It says that the
Sclective Scrvice Act is separate and apart from the Contract buetween the
parties which comes undar the provisions of the Rallway Labar Act and
the Union is not barred from procesasing McKeehan's glaim for what the

Contract says he should ha paid,

OPFINION

It ig tha judgment of this Raard that the Campany is nat entitled
to assart the time limit rule, The Union had aggressively procassed the
claim up‘ta April 19, 1968 'kt whit¢h time Suparidtendent'Radse atated that
the matter was to he held in aheyance pending decision of the Depayrtmaent
of Labar, This wag not a denial of the claim and the ons year limitation of
Articla'43 did not begin to yun, Thereafter the Labor Dapartment had a
civil suit filed on McKeehan's hehalf by the Juastice Department, The Union
was entitled ta rely upen the Company's statement that the mattey was in
abeyance and that if did not have to take fuvther action, Afier the Judge had
ordered McKaahan reinstated and hefore he had made any ruling concerning
campensgation the Union aought tq procesa the claim for moenay, Thé answery
of the Company aach time waa that the mattar was atill pending in the Court,
At ng time pvior'm June 17, 1970 did the Cempany purpart to deny the claim,
Furthermare, it never ralaed any ohjection haded on time lUmits until ita
lettar of Baptember 11, 1970, Under thase circumatances it cannot he aald

that the claim {s barred by failure to procass it within the propey time limita,
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The Company's primary contention is that by having elected to
pursue his rights by a civil suit in Federal Court McKeehan ia bound hy
the judgment of that Court and is barred from now proceasing hia claim
ihrough the Grievance Procedure. In other wardsa it invokes the doctrine
of aatoppels It is true that McKeaehan alected to pursue his rights under
the Selective Service Act and that he authorized and processed the suit
through the Federal Diatrigt Attorney, appealed the judgment and later withe
drew the appeal and accepted payment of the amount decreed hy the Court,
But there i.a nothing ta indilc'a,ta t}wg.t t.hf, C;;.?‘,Mt :na??ett} '5,'1'-? ?acisien ig an?r part
on the Gontract praviaions, For example Article 24 astates that an employee
wha has bean wrangfully withheld from service is entitlad to be paid for all
time losts The Union asserts that many decisions of the National Railway
Adjuastment Board and other Boarda hold that under auch a provision outside
earnings are not dedugtible in the abasence of past practice to that effect on
the particular property.

In the judgment of the Beard the Company's estoppel argument
presants more than a mare procedural guaestion. It is a defenae asaerted by
the Company ta McKeehan's glaim under the Contract. In order to determine
wheather the judgmaent in the Selective Service Act suit is properly a bar to
McKeehan's claim under the Contract it will be necessary to consider the
Contract proviaions and their interpretation, The Union is entitled to have

this queation regelved by a Public Law Roard, and we direct that the
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McKeehan claim be placed on the calendar of Public Law Board No, 689,
We make no judgment as to whether the doctrine of estoppel should apply

in this case,

Loy <

ROY R, RAY, Chairman

J”w’ﬁ‘?? fon, Union MeP} e Te B MimllaanCarrior

(,f Gt fpuaion

1



