BEFORE AWARD NO. 1
PUBLIC LAW BOARD KO. 85 {Case No. 1)

BROTHERHOOD OF MAINIEWANCE OF WAY EMPIOYES
and

CHICAGO, ROCK ISLAND AND PACIFIC RATLROAD COMPANY

QUESTION PRESENTED:

"Do the employees identified as
H. Adams, A. L. Johnson, O, M,
Morgan, and N. W. Lamb hold
seniority rights in Group NWo. 9,
Roadmaster Raaf's territory,

01d Arkanses Division?"

The employes named in the question, heérein referred to eoliectively as
the Principals, held positions known on the property as "Bluff Patroluen," Group
-12. The positic;ns were gbolished November 2, 1966. The Question Presented was '
refined by stipulation during the course of the hearing to: '

"Did the Principals hold seniority
In Group 9 at the time their
Group 12 positions were abolished? "

SURISDICTION

This Bogrd (Publie Law Board No. 85) was duly established by Agreemeﬁt o:f
the partles, executed November 21, 1967, as provided for in Public Law 89-456 (80
Stab. 208) and in complisnce with Regulations promulgeted by the Netional Medisbion
Board by =uthority of said statute (F. R. Doc. 66-12451). The aforementioned Agree-
ment is incorporated herein by reference therebo, In the Agreement Carrier desig-

nated G. E. Mallery as Carrier Member of the Bogrd. VWhen the Board convened Carrier
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designated Eugene E. Margason as Carrier Member in the place and stead of G. E.
Mallery in complience with paragraph (B) of the Agreement.
OPTHION OF BOARD:

Senlority rosters are posted June 1l of each year. The Group 9 roster
posted June 1, 1966 -~ the one current on the date here involved -- and the rosters
for 10 preceding years for the seme Group include the names of the Principals and a
notation that each of them also held seniority in Group 12. The Primcipals were also
named cn the contemporary Grouvp 12 rosters. The issue is whether the Principals had
vesbed contractual seniority rights in Group © when their CGroup 12 positlons were
gbolished on November 2, 1966.

. ' 1. Pertinent Provisions Schedule Agreement

Rule l. Scope, reads in pertinent part:

"Track Department employees shall be divided
into the following clesses:

- > »

"GROUP 9. (a) Track Patrolmen. (See Memo No. 10)
. (b) Sectionmen comprise all laborers
working under the direction of
Section Foremen or Yard Foremen.

- - -

“"GROUP 12. Track, Tunnel, Bridge and Highway
Crossing Watchmen."

Rule 2 relaotive to senlority states:

"RULE 2 (a) Senlority begins when employee's pay staris,
except pronoted employees willl establish

seniority in the higher class only from the date assigned
by bulletin to such vacancy or new position. Rights ac-
cruing to employces under their seniority entitle them to
consideration for positions in accordance with their rela-
tive length of service with these railways as herelnsfter
provided. :
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(b) Seniority rights of employees in sentority
groups 1, 2, 3, 4, 5, 7, 8, 12, and 15 are confined to their
respective groups. Employees in seniority group 6 likewise
hold senliority in senlority group 9. Seniority rights of
employees in seniority groups 6, 9, 10 and 11 and in groups
6, 9, 13 and 14 are interchangeable as per provisions of
{these rules.

(¢} Scope of Roster. Seniority rosters will show
the name and date of entry of the employees into the service
of these railweys and date of promotlon by classes, and will
be seperately coxpiled for each group by seniority districts,
except that names of laborers will not be inciuded on seniority
rosters until they have been in asctual service In excess of
ninety (90) days in eny six (6) months pericd.

(d) Roster. Rosters will be revised and posted in

June of each year and will be open Lo protest for a period of

sixty (60) deys from dabte of posting. Effective with posting

of roster of June lst, 1936, protests on seniority dates for

correction will be confined to names added since posting of

previons ammual roster, except to correct typographical errors.”

The displacement rights of the Growp 9 classification of Section men are
found in: ‘

"Rule 3. (a) RIGHTS OF SECTION MEN. Seniority rights of section

men, as regards retention in
service, will be resbricted to their respective gangs, except that

when force is reduced section men affected may displace section

men Junjor in service under their respective Roadmasters.”

Keither Group 9 or Group 12, as contractually defined, inciundes a classi-
fication of "Bluff Patrolmen.” However this causes no concern inasmuch as there is
no dispute that the positions held by the Principals were in fact classified as
Group 12 and were historicelly carried on the Growp 12 seniority roster. The issue,
we repest, is whether the Principsls were vested with Group 9 seniority rights at
the time thelr Group 12 posilions were sbolished.

2. Positions of the Parties

It is the position of the Organization that Rule 2(b), supra, is a specific
provision of the Schedule Agreement vhich confines the seniority rights of Group 12

employes " “so their respective" group; therefore, the Princlpals were contractually
barred from scquiring or holding seniority rights in Group 9, the inclusion of fheir

names on the Group 9 roster notwithstending.
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Carrier contends that Rule 2(d), supra, is the applicable Rule and since
the Orgenization or the Principals did not protest; timely, the inclusion of the
names of the Principals on the Growp 9 roster within sixbty (60) days of June 1,
1966, the roster may not be impeached; ergo, the Principals at the time of the.
gbolishment of their Group 12 pdsi‘tions , November 2, 1966, were contractuslly
vested with Group 9 seniority rights,

3. Resoluiion

At the oubset we take cognizance of the Congressional mendete in Section

2 of the Railway Iabor Act thab:
YGENERAL DUTIES

"First. It shall be the duty of all carriers, their officers,
. agents, and employees to exert every reasonable effort to mske

and maintain agreements concerning rates of pay, rules, and

working conditions, and to setile gll dispubes, whelther arising

out of the application of such agreements or obherwise, in order

to avoid any interruption to commerce or to the operation of any

carrier growing out of any dispute bebween the carvier and the

employees thereof.” |

We find no evidence in this record that the Prineipals either personally
or by their represeniative ever protested the inclusion of their respective names
on the Group 9 séniority rosters posted over a number of years; and, particularly
within sixty (60) deys from the posting of the June 1, 1966 roster.

The resolution of the question preiented must be founded on principles of
contract construction as to whether Rule 2(b) or Rule 2(d) prevails.

In Hational Railroad Adjustment Board, Third Division, Award I‘Té). 11677, in
which was involved the spplicabtion of a time limit rule reletive to protesting seniority
rosters, the Division found and held:

"On or sbout Januwery 1, 1957 a senlority list was posted which

did not include Claimsnt'’s pame smong the 2nd Cooks; and a copy
was mailed Lo the General Chairmen on January 15, 1957. On
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March 8, 1957 more than 'thirty (30) days from the date of
posting', the General Chairmen called to the atbention of the
Cerrier the omission of Claimani's name from the 1957 seniority
list. When Carrier refused to insert Claimant's name, Peti-
tioner Tiled claim.

"The obvious purpose of Rule 15(c) is {0 provide an agreed upon
period during which either party to the Agreement or an aggricved
employee can challenge auy listing or omissions in the senioridty
list. In the absence of any such challenge within the time pre-
scribed, the seniority list, as posted, becomes blrding as to all
partles for the balance of the period o the time of the next
posting. Inasmuch as neither Petitioner or Claimant sought correction
of the 1957 list within a period of thirby (30) days, Petitioner and
Claiment are estopped, by operation of the Agreement, from attacking
the 1list as posted. We must, therefore, deny the claim, (Emphasis
added, ) . :

And, in that Division's Award No. 138k, it held:

"Recognizing that stabilizetion of employe seniority is of the

utmost importence both to the employes and to the Carrier, it is
evident that in the absence of some prescription in the Agreement,
scme method had to be employed to rank employees having the same
senlority date under the Rules of the Agreement, if the Organization
or an employe is of the opinion that the method employed is destructive
of seniority rights, the time to raise the issue is within 60 days

of the posting of the senlority roster as provided in Rule 4(b); and
further, if issve is not raised within the prescribed time limitations
the seniority rank gppearing on the roster is current. Thus is ef-
fected contractual vesting of fixed seniority rights of value to both
employes and Carrier. "

"In the instant case neither (leimsnt nor the Organization exercised,
timely, the right to challenge, as incorrect, the Cleimsnts seniority
renlk as listed on the July 1, 1962, seniority roster. That roster,
at the time of Claimants displacement, was current and not subject
to attack. On that roster the employe, who displaced Claimant while
it was current, ranked seniority-wise, thereon, before Claimant. We
find, therefore that Claimant's displacement by Hubbard on December
21, 1962, did not violate Claiment's senlority rights. Ve will deny
the claim.” (Zmphasis added.) :

See and ccmpare Third Division Awerd Nos. 12207, 3978, 1i8hl.

Orgsnization's contention that Rule 2(b) prevails over Rule 2(d) subsequent
to the time limitation for filing probest, egreed o in Rule 2(d), would meke Rule
2{d) meaningless surplusege. We cannot conclude that the parties intended that Rule

2(d) be not interpreted and spplied to enjoln attack upon a seniority roster, by
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carrier, the organization or employes, leter than sixty (60) days from the date of
posting. ‘

Seniority bhas no inherent value in the employer-employe relatlionship.
Seniority rights are a cresbure of contract, express or implied. A reading of
Rule 2 qénvinces us that its unambiguovs provisions support the conclusion that if
the Carrier, Organization or employes fail to protest the seniority holdings evidenced
on the seniority rosters, within the sixty (60) days prescrived in Rule 2(d), each of
them is contractually bound 4o honor the seniority rights of the employeé as reflected
on the rostef -~ this even though the roster, as posted, gives an employe greater or
less seniority rights than other provisions of the Agreement, standing alone, would
vest. Rules, such as 2(d), are designed to put at rest digpﬁtes as to the employee's
seniority entitlements. It gives all partles -- agreed 40 by them ~- the right to
proﬁest thelr respective interest within the time 1imit prescribed. And, the corol-
lary is that failure o probest, within the time limitations, evidences agreement that
the seniority list as posted stands agreed to. ‘

We find and hold, for the foregoing reasons, that the Principals were vested
with Group 9 seniority at the time their Group 12 positions‘were abolished. Ve will
sO award.

FIMDINGS:

Public Lew Board No. 85, upon the whole record and all the evidence,
finds and holds:

1. That Carrier and Employes lnvolved in this dispute are

respectively Carrier and Employes within the mesning
of the Railway Labor Act, &5 approved June 21, 193k;

2. That this Beard has jurisdiction over the dispute in-
volved herein, andj;

3. That the answer to the Questlion Presented is in the
affirnmative.
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AWARD

The Principals were vested with Group 9 seniority as of the time

their positions in Group 12 were abolished.

ORDER

This Award, it is ordered, will be effective as of The date of its

execubion as sppesrs helow.

Jobn H. Dorsey, Chairman
Neutral Member

Euvgene L. Margason, Carriexy Member Jday ¥W. Cope, Employe Member

Dated at Chicego, Illinois, this day of 1968,



