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Brotherhood of Iocomotive Engineers

and

Mleago River and Indians Railroad Company
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rwincor Balchunas:  Clarah l?,
rorzh 14,
lieren LY,

March 1o,

1971,
o+ -y
A I

1671,

15971,

Marelh 17, 1071,

Mareh 18, 1971,

ffareh 19, 1971,

lfarch 2

1, 1972,

March 22, 1971,

March 23, 1971,

March 24
lMarch 25
idarch 26
March 28
March 29
March 30
March 51

Case No. 2-T1 - Exhibit "F"

Fircman T. E. Kelley: March
March

, 1971,
. 1971,
1971,
, 1871,
, 1971,
, 1571,

» 1971,

Award No., 2

Case Nos. 1-71, 2~71 and 3-T71

for & hours pay
for & bours nay
for 33 hkours and
5% minutos roy
for 11 hours zpd
20 minutes pay
tor 11 hours an
2r minutes pay
for 13 hours and
R5 minutes pay
Tor 8 hours p=y
Tor 11 hours and
LT iwminutes pay
For 13 nours snd
L0 winutes pay
for 12 hours and
hC minutes pay
for 12 hours snd
20 minubtes pay
far 12 hours and
20 niinutes pay
for 11 hours pay
for £ hours pay
for G hours pay
for 13 hours and
55 minutes pay
for & hours ray

12, 1971, for § hours pay

13,

15,
1%,

17,
18,

1971,

1971,
1971,

1971,
1671,

1971,
1871,

Tor @ hours and
15 minutes pay
for € hours pay
for & hours mnay
at engineers rate
for 8 hours pay
at engineers rate
for 13 hours and
55 minutes pay

at engineers rate
for 8 hours pay
for 11 hours pay

Pe
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R Case Nos. 1-71, 2~71 and:3571 .

B o i EL L A

March 22, 1971, for 8 hours pay BRI TR

: L : at engineers rate .
March 23, 1971, for § hours pay P =

March 2%, 1971, for 8 hours pay
at engineers rate
March 25, 1971, for 8 hours pay
March 26, 1971, for 1l hours and
30 minutes pay at
engineers rate
March 27, 1971, for 10 hours and
minutes pay
March 29, 1971, 8 hours pey at
engineers rate
March 30, 1971, for 8 hours pay
March 31, 1971, for 8 hours pay

Case No. 3-71 - Exhibit "Gg"

Engineer Bzlchunas
and Fireman Kelley: March 11, 1971, for & hours pay each

FINDINGS: By reason of the Agreement dated January 13, 1972, and upon

the whole record and all the evidence, Publie Law Board lo. 877
finds that the perties herein are carrier ani employe within the meaning of the
Reilway ILabor Act, as amended, and that it has Jjurisdiction.

On March 11, 1971, Claimants were Engineer and Fireman on (rew
No. 20 working in the so-called State Line-West Side District in Chieago,
Illinois. For ahout a month prior to and on that date the Continental Can
Company plant wan strikebound. At about 3:30 P.M. on that date the train
operated by the laimants stopped near the entrance to the Continental Can

Company premises, They refused to proceed further, The Superintendent -
removed ‘them from service.

By letter dated March 12, 1971, their removal from service.was
confirmed end they were advised to attend an investigation on March 16, 1971,
to determine "responsibility, if any, for insubordination when you refused to
rerform switching service at Continental Can Company . . . as ordered by J. A.
Fraser, Terminal Superintendent, at approximately 3:30 P.M., March 11, 1971."
After the investigation, the Claimants were advised on March 19, 1971, that
they were dismissed from service, They were reinstated on April 1, 1971. The
claim here is for compensation for the days they were held out of service.

Employes contend that the Claimants "were not afforded the fair
and impartial investigation to which they were entitled under the Imvestigation

Rule™ and "that the record did not establish guilt of insubordination as attri-
buted to claimants."”

Carrier argues (1) that the Claimants were reinstated with the
clear understanding and agreement between the Superintendent and the General
Chairman that the Claimants would receive no pay during the time they were
held out of serviee, (2} that they were guilty of insubordination as charged
and (3) that the penalty of dismissa)l was warranted.
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Article VIIT of the Agreement contains the following:

"No engineer will be suspended or discharged R
without first bhaving a fair and impartisl hear-

ing and his responsibility established. The

investigation shall be held within thirty (30)

days after date of occurrence.,"

Neither that rule nor any other in the schedule agreement specifically permits

the Carrier to hold an engineer or fireman out of service before an investigation.
There are, of course, circumstances which may compel the Cerrier to send an
employe home before e hearing. Theft, assault, drunkeness are cbvious conditions
when employment may be suspended pending & hearing. But alleged insubordinstion
arising out of a strike situation such as we have here is not one of them. Too
many prcobabilities exist before absolute insubordination is estsblished, Carrier
violated this rule when Clgimants were held out of service between March 1l and
March 1Q, 1971,

All of the crew members of Run 29 refused to take the train into
the premises of the Contipental Can Company. The Superinterndent spoke to each
and upon refusal took each out of service. No one, except the Terminal Super-
intendent, the Engineer, the Fireman, the Engine Foremsn and the Switchman were
present at the rail entrance to the Continental Can Company. No pickets were
at the entrace at the time,

The Superintendent acted as he did because some one at the
Continental Can Company allegedly told him on the telephone that the President
of the striking Steelworkers Iocal Union agreed to permit the railroad to make
the switching moves "providing it only involved gondolas for scrap.' This was
supported by testlmony of the Can Company supervisors. Fraser also testified
that the Can Company's representative assured him 'that he would have a repre-
sentative of the Can Company there to see that there was no interference.
That testimony was not refuted by Can Company witnesses., The only Can Company
man who came on the scene a lititle later was their Shipping Foreman. No.
representative of the Steelworkers Union was there,

The record shows, however, that the Yardmaster left a note for
‘the Engine Foreman on March 11, 1971, which reads:

"Union Officials from the Can Company Union
will meet you ai the Continental Cen Company
at 2:30 P.M., to give you permission to pull
and set track TR-2 per J. Fraser,

"Bi1l C."

"Bi11 €." is the Yardmaster and "J. Fraser"” is the Superintendent who spoke

to the Claimants, ordered them held out of service, and preferred charges
against them, Mr. Fraser admitted thet he at no time spoke to any one of

the Steelworkers Union and at nmo time did he seek confirmstion from them of the
alleged arrangements,
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The Superintendent also testified that Claimant Balchunas told
him that he had been threatened a day before the incident. Yet he ordered him
and the other crew men to cross into the strike area. When Claimant Balchunas
protested his dismissal from service on March 11, and told the Superintendent - %D
that never before did Superv1sors compel crew men to enter strike areas and
that Supervisors took trains 1n, the Superintendent replied that the "officiala'$x
were wrong in doing this.” - T : : 5 n bR e

A careful reading of the Ilnvestigation record clearly shows
that the Claimantis had every reason to fear bodily harm. They were warned
and threatened by employes on strike, Imminent danger is not confined to &
gingle instance when no picketis are preseni ai a particular entrance,. Unliike
the circumstances in the claim adjudicated in Award No. 29 of Special Board
of Aﬂjustmept No. 589 valid substantive reassons do exist here to justify
Claimants' refusel to switch the struck plant,

A Steelworker member on strike, who was a sirike counselor,
tegtified that neither he nor any other membqr was advised of an alleged
agreement on February 18, 1971, to permit the Can Compsny to switch gondolas.

He also testified that he was in his Union Hall on March 11, 1971, between

2:30 and 3:00 P.M. One of the pickets annroached him and said that one of

the trainmen went to the picket 1ine and ''wanted to know if we would give

him permission to pull those cars.” He could find no record of such perm1331on.
He, nonetheless, went to the scene with the trainman and he saw the '"train was
coming out with those two cars.” When he learned that the tresinman (Russell}
had been taken out of service he tried to stop the switching.

The substance of the Steelworker's testimony shows that the
Superintendent acted impetuously and completely irrationally. If he, instead,
of the trainman, had made inguiry of the Steelworker Union the unfortunate
incident could have been avoided.

In view of gll the evidence in the record, the Board finds
that the Carrier was arbitrary, capricious and totally unreasonable in dis-~
misging Claimants from service, In view of this finding, there is lack of
consideration to interpret the meeting of March 30, and the letter of March
31, 1971, as a binding agreement that the Claimants be reinstated without
compensation for the time they were out of service. And this is also true
in view of the fact that they were held out of service prior to the completion
of the investigation contrary to the conmtract rules,

AWARD

Claims sustained. Carrier is directed to psy the claims within
thirty (30) days of the date of this Award. )

Executed at Chicago, Illinois, thisfgﬁ JN _ day of ; L*\v&xd,i s 1972,
\

PUBLIC JAW BOARD NO. %ar QL
' .\ﬁ*ﬁ
DAVI qI K., Chalrman and Nirtrizggziber
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