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Award No. 171
Case No. 171

PARTI ES TO DI SPUTE:
Br ot her hood of Mai ntenance of Way Enpl oyees
and
Consol i dated Rail Corporation

TATENENT Al M
Caimof the System Conmttee of the Brotherhood that:

1.  The Agreenment was violated when the Carrier assigned
junior Welder A L. Kohler to performovertinme service
(repair a broken rail) at Mle Post 208.9 on the Pittsburgh
Li ne on Cctober 13, 1996 instead of assigning senior Wl der
R J. Hare (System Docket MM 4573).

2. As a consequence of the violation referred to in
Part (1) above, M. R J. Hare shall be conpensated for
ten (10) hours' pay at the welder's tine and one half
rate with credit for the day for benefits and vacation
pur poses.

El NDI NGS

This Board, upon the whole record and all of the evidence, finds
and hol ds as fol |l ows:

1. That the Carrier and the Enployee involved in this
dispute are, respectively, Carrier and Enployee within the
nmeani ng of the Railway Labor Act, as anended,; and

2. That the Board has jurisdiction over this dispute.

OPI NI ON OF THE BOARD:

A careful review of the record indicates that the O ganization
proved that the Carrier assigned a junior enployee to performthe
di sputed work.

Rule 17, titled Preference for COvertime Wik, provides in
pertinent part:

Empl oyees will, if qualified and available, be
given preference for overtime work, including calls, on
work ordinarily and customarily perfornmed by them
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during the course of their work week or day in the
order of their seniority.

Rule 17 requires the use of seniority for assigning employees tO
performthe disputed work.

The Carrier's representative apparently had a genuine belief that
the daimant did not want to work the disputed overtime. The
record, however, omts any concrete evidence to support the
validity of that conclusion. In the absence of such persuasive
evidence, the representative of the Carrier retained a
contractual obligation to attenpt to reach the Clainmant to verify
that the Cainmant actually had di savowed any interest in
performng the disputed work. The absence of the necessary
effort by the representative of the Carrier to contact the
Caimant for the overtime assignnent precludes a finding that the
Cl ai mant had becone unwilling or unavailable to performthe

di sput ed wor k.

The C aimant had a contractual right to be offered the disputed
wor k assi gnnent based on the Claimant's seniority. By failing to
offer the overtime assignnent in such a manner, the Carrier
failed to conply with the applicable contractual provision under
the special facts of the instant case.

AWARD:
The Caimis sustained in accordance with the Qpinion of the

Boar d. The Carrier shall nmake the Award effective on or before
30 days follow ng the date of this Award.
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