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AWARD NO. 21 
CASE NO. 21 

SPECIAL BOARD OF ADJ’L’STMENT NO. 1020 

PeARTIES ) AMTRAK SERV-ICEWORXERS COUNCIL 

D::PUTE ; NATIONAL RAILROAD P.&SSENGER~~ CORPORATION 

1. Carier violated Rules 19 (a) and(d) or‘ tie ConaolIing Xgzeement 
when on May 11,1988 it withheld i?om service ~Claimanr Paula 
Mikes prior to an investigation scheduied for June 30, 1988. 

2. Carrkr acted in an arbiuacy and unjus: manner, vioIating~Rule I9 of 
the ConfroUing Agreement, when ic dismissed Claimant tram service 
effecdve July 22, 1985. 

3. C&c shall now be requited to comnensate ClaImam for all time 
10s~ from May 11, 1988 through Jul? 22, 1988. 

4. Carrier shah now be rq&ed to ninstate claimant Miles to service, 
compensate Claimant for all time lost beginning on July 23,1988 
and continuing until reinstated, and c!eanse Ckimant’s service 
record of any reference to this discipline. (Car&r file ASWC-D- 
205 1, ASWC ftie 390-B% 104-D). 

Asdiscussedfurtherbelow,CIaimantinthis matm,ahainattmdantinthe 

Cmrier’s service since September 14, 1987, was tested under the Carrier’s tetmn-to-duty 

drng testing policy aftez having been on a leave of absencedue to a back injury. CIaimmt 

was dismissed from service by letter dated July 22,1988 for violations of Carrier Rme~ 4 

D and L for failing to rid her system of cannabinoids as instructed after her setum-mo-durj 

within 30 days. 

m To Dut DrUg 
- 

-- v * D -v 

The threshold dispute in this ma? (as in the other similar cases currently pen&-g 

before this Board) concerns the propriety of the Carrier’s decision to tequire ccaain 

empIoyew npresented by the Organization, who are not subject to Hours of Senrice 



, ’ SBA 1020, Award 21 
P. h4iles 
Page 2 

regulation, to submit to drug screens as part of a retum-co-duty physical examination. The 

figvlization @itis hat by implemendng the policy *he Carrier violated the Agreement; 

there is no probabie cause or reasonable suspicion that an employee has been using drugs 

to petit return-to-duty drug testing; the policy is aimed at penalizing off duty conduct and 

is ~~~con~cmed tirb tipairment on the job; the drug tesis used are unre!iable, the 

laboratories an unce~zified and the chain of custody prccedures faulty; -he policy is punitive 

and does not test ~med&l fimess; there is no public policy imperative underlying the 

Carrier’s policy as -ie jobs held by those affected employees subject to testing in these 

cases do not impact upon public safety; it is not insubordinate to refuse an instruction 

which flows from an Illegal policy; and the testing violates employee privacy tights and is 

overly intrusive. Toe Carrier asserts that the promulgadon of the policy involved in this 

case was an exercise of its right to establish reasonabie medical standards. 

The relevant background facts underlying this dispute are found in the District 

Court’s opinion in Rciiway Labor iZecm’ves’ Assockh, et al. v. Narional Railroad 

Passenger Corpo~&n, 691 F.Supp. 15X,1517-19 (D.D.C. 1988), which action was 

filed by the various organizations after the Carrier implemented its drug testing policy 

[citations and footnotes omitted]: 

The collective barg&ing contracts ktwem the unions and 
Amcak are silent on drug testing, physical examinations, and the 
use of alcohol or drugs. . . . 

For a number of years, Amtrak has required physical 
examinations of its employees. These examinations are conducted 
before an employee is hired, when an employee reb.trns to work 
f?om a non-vacation absence of more than 30 days, and, for 
employees covered by the Hours of Service Act, . . . . periodically. 
The medical standards and tests administered in these physical 
examhations have changed from time to time with medical _, _ 
developments, . . . . 

Since the mid-1970’s, the physical examinations have 
routinely iucluded urinalysis, although a drug screen was not 

_ 

initially part of the urinalysis. A drug screen was performed only 
when, in the judgment of the examining physician, the emp!oyce 
may have been using drugs. In April, 1983, Amtrak began 

! 
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rwui?ng a drug screen as pti of the u.?naiysis in pre-employment 
an& z-urn-to-work physical examinations. In July, 1985, Amtrak 
begs requir+g a drug screen as pan. of every mandatory physical 
exazzation, mcluding periodic physic&. 

Am3.k also req~im urinalysis drug scredng outside the 
concxt of a medical examination when there exists reasonable 
sus$cion that an employee may be under the influence of alcohol or 
a cbxg. The record suggests the railroad began testing based on 
nascnable suspicion less than a year before this lawsuit was filed; 
prztiously, the railroad relied on supertisoIy observation to detect 
drug or alcohol impairment. 

A rule of conduct, unilaterally irrmlcmented by the railroad, 
pro&~its on-duty employees from work$+ while under the 
iniluexe of alcohol or drugs. That pro-Ion, asserred by Amtrak 
without contradiction by the unions to be long-standing, was known 
in prior years as Rule C and srated as follows: 

Reporting for work under the influence of alcoholic 
beverages or narcotics, or the use of alcoholic 
beverages while on or subjecr co duty or on 
Company properry is prohibired. 

In early 1985, Amtrak revised the rule, now designated a~ 
Rule G, to state as follows: 

Employees subject to duly, repordng for duty, or 
while on duty, are prohibited from possessing, 
using, or being under the influeace of alcoholic 
beverages, intoxicants, narcotics or other mood 
changing substances, including medication whose 
use may cause drowsiness or inqair the employee’s 
responsiveness. 

On April 15, 1986, Amtrak issued a &page document 
dctaiihg its policy and procedure for drag and alcohol testing of 
emdoyees covered by the Hours of Service Act On January 1, 
19&, the railroad issued a similar document for employees not 
covered by the Hours of Servicl Act ._~ 

The main clifTerence in the two documents concem~ p+W- 
accidcrn testing, which is authorized for employees covdtd by the 
Hours of Service Act The documents state than an employye~ who 
testr positive for drugs or alcohol is subject to discipline and shall 
not be allowed to work until testing negative. An e~~~ployee who 
tests positive three times in a row is subject to dismi~d 

_ 

In a separate notice to employees covered by the HOUIS of 
Service Act, Amtrak warned that the urine test may detect offduty ” 
drug use, without any on-the-job impairment, for up to 60 days. 
Unless the employee demands a blood test, a positive urinalysis 
“wiI.I support a presumption that you were impaired at the time the 
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sample was taken.” 

* * * 

Foomote 41 On August 15, 1987, while this lawsuit was 
pending, Amnak revised its policy and advised employees that 
blood test results would not longer be relevant in a Rule G case 
because “Amuak considers the mere presence of a drug in an 
erqployee’s sysce.m as a violation of Amusk Rule G. Fknce, the 
obJecnve of Am&s Drug/Alcohol Testing program is not to 
detmmine influence, but to determine whether or not a prohibited 
substance is present in an employee’s system.” 

while the Court case addresserl the broad specnum of the tier’s drug testing 

policy, the focus of the cases before L&is Board is upon the return-to-dury aspect of that 

poiicy as it applies to those employees represented by the Ckganization That portion of the 

policy (pERs 19 (August 15, 1987 edition at 6-8)) states, in relevant part: 

V. . . -TO-W- v . 1 

Except as specifically provided in an applicable Iabor 
aprcement, all employees remming to work after an 
absence, for any reason other than vacation, of 30 
days or more will be tested by urine sample for drug 
presence as a part of a return-tc-work physical. AU 
required periodic physicals and physicals to 
de+&e fitness for duty will also in&de a test for 
the presence of drugs. . . . 

B. 

If the tint test of a urine sample indicates the 
preseuce of drugs, a confmnation test will be 
couduc*~ at Amtrak’s expense on the samesampie 
at a medical facility selected by Amtrak using another 
method that is specific for the substance detected in 
the fhi test The employee is entitled to receive a 
copy of the laboratory report Jf the confirmation test 
is negative, the employee will be paid for any Ia% 
wages incumd during the time she/he was withheld 
from service because of the need to await the resutts 
of the conS.rmation test 

_ 

I ’ 

C. 

If a test conducted pursuant to Section V is positive, 
the Personnel Department wiil notify the employee 
that she.ke is medically disquahfied- The employee 
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must witbin 30 days, eirher be retested by an 
Arm& nurse or a me&d facility desigaced by 
Amnak or, if eligible. ezter the Employee Assistance 
Program (EAP). .I. 

If an employee who has had a positive :es: dces not 
enter *he EAP and e&s to be ntested azd tbe retest 
result is positive, the employee shall be subject to 
dismissal and shall not 5e e@ided to enter the EAP. 
A confirmation test shti be conducted at Amhak 
expense on any sampie Sat has initially tested 
positive in this mesi 

When an employee who has tested posidv15 during a 
return-to-work or per’.c&c physical enters the m, 
the emuloyee wLl.l under,-0 counseling/traunent as 
deteA&ed by the EM counseIor. When tie 
counsc!or decides the ezployce is able :o return to 
duty, the employee musi *kc a new ream-to-work 
physical before presc~tig himself or herself for 
duty. If the employee :es5 positive on the retest, 
she/he shall be SubJec: to dismissal for faiiure to 
~~Ew~s!ructions and sha.0 not be eligible to reenter 

An employez who has rexed positive for drags and 
is returned to service afxz achieving a negadve test 
result shall, as a condidon of being retum:d to 
service, be subject to tesdng for &ugs and/or alcohol 
by breath or tie sample, at least once each calendar 
quarter for a period of ~0 years. If the employ= 
tests positive’ for the presence of drugs or alcohol 
during such subsequex nests, or during any future 
retnm-to-work or periodic physical, the employee 
shall be subject to dismissal and shall not be entitled 
to enter the EAP. 

D. &&etoCwte witiT.%&, ’ 0 

An employee who refuses tp provide a sample or to 
cooperate in the testing procedures will be treated as 
ifshe/he had a confirmed positive test result 
However, an employee who intentio~~Uy interferes 
with the zkiminis~~on or inteprity of a test sample 
shall not be entitled to exer the EAP and will be 
subjecr to dismissal for dishonesty. . 

The partits’ xgaments frame the collision of two well-established doctrines. In 

this case, the asserkxlright of the manization to check the Carrier against unilateral ” 

pRlUl@i0n of gcZcie3 in conflict with the .4gceemezz or past practices collides with the 
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Ctid~ a.~serted tight to make fitness and ability dezrrninations car iu employees. 

From a prac<cal standpoint, the area of rerurn-ro-duty drug tes@ng, indeed, the 

edxe issue of drug rsdng, is one that cries out for the panics to reach agreement at the 

bagainin,o table. In that fashion, mutually agreed upon policies can be developed in devil, 

s~~dard.s and guideLines see, testing procedure chech and balances established and, f&n a 

ccnnact administr&on viewpoint, employees, supervisors and Organization and Cani~ 

officials would clexriy know what is Lyquired Therefore, the seemingly endless litigation 

surxxmding this area (which has the potential for unduly sapping the pardes’ resources in 

large pan due to lack of agreement) could be avoided 

However, as currently existing in so many relationships both within and outside of 

this industry, on this &property the parries have not reached a consensus on the issue of drug 

tcskg. Jn all fairness to the pardes, &.e inability to reach agrceement on the drug testing 

issue is not solely one of simple intransigence, poor relationships or a product of the 

continual power stnrggle between management and labor. The issue itself Iaxnscends the 

collective bargaining process. Today, drug abuse is out of control and policies 

promulgated at the highest levels of our society have been unable to solve the probIem 

W?xt may be accomplished at the bargaining tahie, in reality, wiiI do little to stop the 

problem as a whole. 

The pa&s’ goals are similar - RO one advocates a work environment that could . . 
endanger the public or other employees and steps must be taken to insure that the Ckkr 

operates its business in the safest fashion possible.1 At the same time, the chance that an 

employe: may be fakely accused or wrongfully assessed as having taken drugs must be 

avoided at all costs. Just as lives a-e ruined by the drug scourge facing this society, @e 

lives of employees falsely accused of using drugs (and the lives of those mpioy~’ 

I- 

I As tbc Oqmizarion states in ia submission “‘Ibis dispute is not about a drug-k w~&Ia~e- The 
organization saongly suppats that goal ..” 
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dependents) face similardestnxtion through improper Csnim action. 

The Cake? - a dilemma is apparent The high d:gree of safery required iu this 

indushy, recent cagedies resulting in loss of Life and immecsc destruction of property and 

increasing federal regulation cause the Carder to setk a drug free work place. Thus, from 

CJlc Carrier’s perspe czbz, a hard line must be advocate< On the other hand, the Carder 

cannot be insensidve to the tragedy of falsely accusing employees and, for those employees 

who fall under the Jar’-p of the problem, the Csrrier cannot ignore the fat: that these 

employees (many of whom are long term) are in need of assistance. From the Carrier’s 

viewpoint, however, to take other than a hard line on this question is an invitation for a 

fume tragedy involving further loss of life and a corollary invitation for liability of massive 

proportions. The Carrier obviously envisions a future uagedy and a plaintiff’s lawyer 

calmly telling a jury -Ladies and gentlemen, the defendant knew or reasonably should have 

hown that the empioyees involved were using drugs and the defendant took uo steps to 

reasonably check the problem” From the Carrier’s perspective, ifit did not act 

afErmafively, in that scemrio the only real question may be how many commas are to be 

placed on the liability check 

Theor0 ,~on articuiately expresses the other side of the coin. The Grganization 

sees the Carrier over-reacting in panic and in the process trampling over the employees in 

its desire to demons- that it is doing everything possible to accomplish a drug free work 

place. In the process, the Grganization sees less than adequate testing procedures used, 

cmployes being falsely accused and haditional asserted rights of employees being 

ViOlated 

L The Proorietv Of &Urn To Dutv Qr,dhh~ - - * 0 

Themfore, because the parties have been unable to reach agreement, the issue 

squarely falls upon this Board Putting the reasons for the parties’ inabiliv to reach a ‘* 

couscnsus aside. and, most importantly, utilizing arbin-al concepts developed in this 
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indusq and recognking the limitadons placed @XI our authority which proscribe delving 

beyond the terms of I;le Agreement, we must resolve the question of tbe propriety of 

remrn-to-duty drug rs$ng. Our analysis requires a weighing and balancing of 

Organization’s asserzi right prohibiring the Carrier &om engaging in unilateral action 

against the Carrier’s asserted right to make fitness and ab&y &~rm.inadons. 

It is uow clew that the issue involved in this case is a minor dispute under the 

Railway Labor AC: Therefore, the question of the propriety of the Cakier’s promulgation 

of the poticy as an alleged contract violation is proper!y before us. ComoMured Rail 

Corporation v. RciF~q Labor ,!%ectives Associazion, er al., 105 LEd3d 250,267 

(1989) (“...l?Je conclude that this controversy is properly deenxed a minor dispute within 

the exclusive jurisdic~on of the Board”). As the Organization correctly argues, for the 

pufps~ of this case, Conrail is relatively narrow and is only jurisdictional in nature and 

do-es not address the merits of the dispute. See 105 L.Ed2d at 272 (“...lJn no way do we 

Suggst that Conrail is or is not entitkd to prevail before the Board on the merits of the 

dizipuk”). However, many of the concepts discussed by the Court in Conraif am relevant 

to our consideration of the merits. 

It has long beea held that carriers have the authorly to conduct physical 

examinations, set medical stands&, determine the physical fitness of their employees and 

establish reasonable rules relating thereto. See Conrail, supre, 105 LEd2d at 267, n-9 (a 

carrier’s “power ‘to conduct physical examinations is an implied oontrachml term.“); Third 

Division Award 15367 (‘We will here follow the long line of Third Division Awards that 

through the years have held that a Carrier has the right to determine the physical fitness of 

its employees . ...“). Second Division Award 9368 (Yt is well-established that the Ca;rrier is 

well within their prerogatives to establish reasonable rules and stanclarcls relating to the 

physical qualifications of employes. .._ On the other hand, these staadards should not 6s 

applied arbitrarily, capriciously, or discriminately.“). 
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On balance. we view the Carrier’s action of reqriring employees to submit to 

return-to-duty drug LESS as faking under the umbrella of the Carrier’s authority to set 

medical standards and make fimess and ability deter&nations. Fit, given the decision in 

COnnd that the kkd of drug testing involved in &is case is not a major dispute under the 

EUA and that 3 6 procedures need not be followed the Organization’s asserted right 

ag*&st unilateral a&on of implementing the policy is not absolute and therefore is not 

determinative of L%S dispute. 

%cond, tbez is nothing in the Agreement that specifically regulates the Can-ier’s 

ability to test empioyees and hence, the Organization can point to no connactnal language 

prohibiting the Cat&r from acting as it did in promuIga.ting the return-to-duty drug testing 

policy. The Ctier’s promulgation of the return-toduuty drug testing policy is a response 

to the changes in our society of increased drug usage in the work place. The Agreement 

dces not prohibit the Carrier from reacting to those changed circumstances. See Conrail, 

supra, IO-5 L5i2ci at 265, n7 c’...lJJhe general framework of a collective-bargaining 

agreement leaves some play in the joints, permitdng management some range of flexibility 

in responding to changed conditions.“). 

Third, as the Organization correctly asserts, the fact that an asserted change is not 

IegalIy characterized as a major dispute does not mean that the Carrier can make changes at 

will. Unilateral cfx3zugc.s in etistiag past practices must al.30 be consideredsince those 

practices can rise to Ievel of v&ten contrach.ral language. See Conrail, sqra, 105 L.EcUd 

at 267 (“...[CJolIective-bargaining agreements may inclnde implied as well as express 

terms [and] . . . the parties’ ‘practice, usage and custom’ is of significance in inteqretiag 

their agreement”); .TBA 957, Award 17 (“.JWJell established work rules andpractices, 

although not incorporated into the parties’ written collective bargaining agreement, 

constitute implied-in-fact contractual terms . . . . ‘3. But just as a practice of interpreting Rile 

G has existed, so has the practice of the Carrier’s utilization of return-to-duty physical 

1 I 
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examinations for determining employee fitness and ability. Indeed, there is a demonstrated 

evolution of testing procedures utbixed by the Carrier, As the Dishice Court stated in 

RLEA v. National Rdlroad Passenger Corporation, supa, 691 F.Supp. at 15 18 “The 

niedical standards and tests adminis-&red in these physical examinations have changed from 

fitte to time with medical developnzents ....“2 

On balanc- -, giving the Orgarization the beneEc of the doubt, the practice asserted 

by the Organization is, at best, of equal weight with the practice asserted by the Carrier. 

Stared differently, the question of whether or not the Carrier violated the Agreement by 

promulgating the return-todury drug testing policy is a connactnal question and, as such, 

the Organization cakes the burden of establishing the violation. Given the countervai.ling 

practices, the Grganization has not carried its bun%en and the Grganization’s asserted 

practice cannot be found as controlling. 

Tne well-established case authority governing the Carrier’s ability to make physical 

fitms detemrinaticms focuses the teaI question on the overall threshoid issue before us. 

S&ficdy, the naz~uw question on this issue is whc+her or not the Carrier’s action was 

arbitrary or capricious. See Second Division Award 9368, suprn (..- [t]hese [physical 

qualification] standards should not be applied arbitrariIy, capriciously, or discriminateIy.“). 

This Board may not agree with the wisdom of resorting to the type of testing 

procedure implemented and applied by the Carrier in this matter. Such a nnilaterally . 
promnlgated testing prccedure may well in the long nut prove counter-productive, 

cspccidly in terms of employee morale and that factor’s relationship to job performance a~ 

it is weighed against the expressed needa of the Carrier which it satisfied through unilatera 

action, However, whether we agree or disagree with the Canier’s choice is irreIevar+ The 

Carrier is responding to the growing tragedy of increased drug usage in the work place. In 
i, 

2 See ako the affidavit of Dkecmr of Field Opendons J. T. Stafford given in the courtpnweding~ 
which details the evolution of he Canids tbng practices. 
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rertumto-duty situations, the Carrier is faced with employees who have been away Eom -he 

work situs for lengthy periods of time and, correspondingly, have not been in a position to 

be viewed by their supervisors in terms of ability to acmaUy perform their job duties in a 

S& and productive manner. Given the Carder’s business of &ansportttion of millions of 

passengers each year and the strict safety requirements and responsibilities that attach to its 

funcrion, we cannot say that the Carrier’s efforts to modify its approach and check usage of 

drugs by employees who have not recently been subject to the day-to-day scrutiny of the? 

supzrvk~rs by reqtiig those particular employees co demonstrate that they are drug free 

after lengthy non-work periods is arbitrary or capricious. 

Therefore, the decision to test in return-to-dury situations is a reasonable one. By 

testing in this fashion, the Carrier is taking preventative precautionary steps for a group of 

employees not subjec: to immediate recent scrutiny. Such a decision falls within the 

bounds of the Carrier’s prerogatives. We have considered the specifics of the &trier’s 

policy with its one time 30 day requirement for submining a negative sample and the option 

for EAP assistance along with the periodic retesting provisions and the consequences of a 

positive kst during that periodic retesting and find those conditions similarly reasonable. 

We need not address other aspects of the policy as those other procedures were not in issue 

in the cases before us.3 

Our conclusion in this matter is not one of fixst kupression. See e.g., PLB 3530. 

Award 83 wherein the employee was recakd to duty and underwent a rctum4c-d~~ 

3 Tbe underlying pmnise of the Czoier’s decision to extend dmg testing m emnloyea who have 
been out of sa-vicc for Imgttly periods of dme is that tile likeiihccd of drug Wdge is h$$tidudng rhose 
idle rimes. That pm&e war mzognized, in pan in SBA 957, Award 17, ~pra (“Suspicion of conhulkd 
subsrance use is probably stronger upon the time of an empioy~ reaming ta work as duing his absence 
the danger may weU be grrater that he had a relapse in his rehabilitation.“) Again, whaher or not tkat is in 
fact the case is not the quesdoa we camoc say that tie mdaiying pmise in this case is kmianal and 
dm notprovide a basis for the Cm-i& decemimion that empioyees retming m duty aftaImgtQ 
periods of time should be tested. 

Obviously, we express no opinion on the propriety of random drug testing as opposed to the &e 
of mtig impiemented in this case. We do note, however, that the andetlying premise of the potential for 
increased usage during lengthy p-iodr of non-walking rime wattid not exist in aranc!om testing situation 
where unployees are wor&g and available for observation. 
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physical examination which included a drug screen u&alysis which Tess. demonstrafed a 

positive result for c%nabinoids through EMIT screen and Gas Chrotnato,oraphy/M~s 

Specmmry C‘GC.‘?*IS”) coufiidcn. Similar to the e@icy in this case, the employee 

was held out of service and was advised to submit a negstive~ sample witbin 45 days or face 

d.ismi~saL The e.zpioyee was subseTently dismii$ed upon failure to provide a negative 

Sampie or enter an er~p1oye-e assismce program as directed. Jn denying -he claim, the 

Board held: 

The Carrier has established through subs’antial, credible evidence on 
the record that Claimazr violated the Cz&‘s Iawful drug policy. 
h’Ioreover, Claimant also failed to follow the instructions of the 
Cacier’s medical director by not submitdng a negative urine sample 
or ezmzing the DARS program. The CJfiier has a we&setied right 
to foznlate policy md rules, especially those which deal with its 
obligation to provide for the safety of e.nploycs and the public. The 
scourge of substance abuse is panic&riy encent in the 
trans~rtation industies, and public safety demands that rules on 
dru+ ad alcohol use be established and enforce& The Canier 
estaolished lawful and ;easonable rules and instructed Claimant to 
abide by them. The evidence is that be did not and that the carrier 
enforced itc rules without being arbitrary, capriciotis or 
discSminatory. 

See ako Awards 87 and 88 of that same Board which also involved the failure of 

employees to submit negative samples after return-to-duty dmg tests showed positive for 

prohibited substances; PLB 3783, Award 65 involving this C&X (“it was not improper 

for Can& to require claimant to pass the drug screen before returning to work”); Award 

72 (‘33 the light of its heavy responsibilities for safety, Ctier’s policy in cases of this 

nature is not unreasonable or unduly harsh.“); Award 73 (‘We have had prior LXC~?~OII to 

consider Canier’s 30 day notification policy to employees tes.dug positive for drug USC and 

find it in line with its heavy responsibiLitie.s for safety and ef?iciency in a demanding 

industry.“); and Award 74 (“Can-k’s [return-to-duty drag IestingJ policies andpnXtdmeS 

.-w are not naiisticalIy unreasonable, particuIar~y in the Light of its responsibilities for SE@ 

and effkient railroad service.“). FinaLly, see PLB 4187, Award 6 (“mt must be con~hded 

that the Canier testing procedure is a proper and reasonable exercise of rights in an 
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._ 

employee-employer - .Jationship in providing for the safe conduct of business . . ..I’). 

7 The C)ruanizaion’q Arw 

In supporr: of in position in this matter, the Grg~anization has proffered extensive 

and detailed ar-g?.tinents. We find that the Ckganization’s well-formulamd ar=ments do not 

change the result 

Piit, as noted earlier, it is now settled that the~Lrplements.tion of the nmrn-to-duty 

drug testing policy Ls not a major dispute under the FL\. Conrail, supm. Therefore, 

negotiations in accord: with § 6 of the RLA are not re-,uircd” 

Second, Fksr Division Award 7-3334 is also not determinative. ha that case, the 

ctier sought to impose random wring for alcohol intoxication through use of an 

Intoxilyzer. The issue before us does not involve random testing. Ivforeover, the basis for 

the Board’s ruling lh Award 23334 was nanow. According to the Board “Ah we have 

decided in this dispute is that the J.ntox.i.lyzer program unilaterally impIemented by the 

Company in September, 1980 was contrary to the prior long-standing practice that existed 

on this property [for 50 years] for detecting intoxication .__ [- a practice that] constituted a 

binding condition of employment which was just as much apart of the collective bargaining 

agreement between the parks as the written terms thereof ._._” ‘Ibis case does not exhibit 

the lengthy past practice found in Award 23334 but, cm the connary, shows prior retum-to- 

duty drug tests for cd employees and generally shows the Carrier making fitness and 

ability determinations and conducting return-to-duty physicals.5 

Third the Organization’s analogy to the law developing under the National labor 

4 neOrg anizarion’s reliance upon SBA 951s Award 17. zupm k not pefiuasive. That award did 
not address the issue b&z this Board r... the Boarddoes not here address the question of whether body 
fhkk fess of empioyus 8 the time of ream to work physicals is appropriate where chew is a0 past 
bistoxy of mnuokd substance abuse . ...“). 
5 Aldtough not decmrdnadve of this marten the area of miscoi-tdua focused upan by the Board im 
Award 23334 was aImho imoxication with the parties’ 50 year practiu. “that evidence of iatoxication was 
based on visual observakn; surmise; ad ocher outward physical mmifes~tiom, such as a flushed face, 
slurred speech, unsteady gait, glassy eyes, etc.” as opposed to drug usage which dces not mzmrily exhibit 
SUCh OUtwdy idemi&bk manifestionS. 
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Relations Act concer5ng the obligation of employers in the private sec:cr to bagain over 

drug testing policies (see Johnson-Bcremnn Company, 295 H-LFLB No. 36,131 LRFM 

1393 (1989) and the 4IF.B General Counsel’s Guidelines, Memorand~mGC 87-5 (1987) 

(Org. Exh. 11)) is not appropriate. Tne .NLRA does nor distinguish be?aecn major and 

minor disputes as &es the RLX and due stamtory schemes are decide5Iy merent See 

First Narioncl Mcinrcnance Corp. v. :VLJB, 452 U.S. 666,686, ~33: 

Tne mandatory scope of bar+ning under the Railway Laoor Act 
and L!X extent of the prohibiaon agains: injunctive relief contained in 
Nor2+LaGuardia are not coextensive with the National Labor 
Re!adons Act and the pZRB]‘s jmisdicdon over unfa?!abor 
prac~ces. See Chicago &N. W. R Co. v Transportation Union, 
402 US 570,579, n. 11, (1971) (“parallels between the duty to 
bargq& in good faith and the duq to exert every reasonable effo% 
like all parallels benvez the NLRA and rhe Railway Labor Act, 
should be drawn wich the utmost care and with fuIl awareness of the 
differences between the statutory schemes.“) Emphasis added]. 

Further, the Organization’s analogies betweez the NLR;\ and the RLA are not 

appropriate here where the parties are in the arbitral forum litigating managerial rights 

etisting under the Agreement (pmticuiariy where the issue is one of detezniniug the 

propciety of assessing fitness and ability and establishing medical qualifications under the 

terms of the Agretment), as opposed to determining statutory bargaining obligadons that do 

not necessarily recognize managerial discretion as that discretion has developed under 

existing case law relevant in this forum- In shoa, the C-rganization is arguing Statutory IaW 

in the a&itra.l forum As the Supreme Court has hefd, in the arbiti forum it is arbitral 

body’s function to interpret the parties’ Agreement and not another statute. See e.g., 

Alexander v. Gardner-Denver, Co., 415 U.S. 31556-57 (1974) concerning the potential 

conflict between an arbitrator’s award and a statutory scheme (;1 that case, Tide VII of the 

1964 Civif Rights Act): 
.- 

Arbitral procedures, while will suited to tie resolution of contracmal 
disputes, make arbi@ation acomparatively inappropriate forum for 

v 

the final resolution of rights created by Title VII. This conclusion 
rests frost on the special role of the arbitrator, whose task is to 
effectuate the intent of the parties rather than the requirements of 
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enacted legislation. Where the collecrive-bargaining a,greeme.nt 
CO~XZS with Title W. the arbitrator must follow the ~~-ment . . . . ..p -” 
T;;ke !pecialized competence of arbitrators pertains pr;O&.ly to the 
law ot the shop, not tie law of the land .___ mhe resolution of 
S-a?xmry or constitutional issues is a primary nsponsibiiiry of courts 
. . . . 

Fourth, rt?t Crganization’s argument that rerurn-to-duty drug tesnng is hnprop~r 

because no probable cause exists does not carry sufficient weight to res+d the policy. 

Again, the ovetitig factor is the well-established right and obligation of the Carrier to 

LZ&Z fitness and abi3y de:erminations and the ladrude that established case law gives to the 

Carrier for making 5ose assessmentse Indeed, the argument that some form of cause 

mnst exist for all :&ds of testing has been rejected. See Conrail, suprc, 10.5 IXd2d at 

271-72: 

As Conrail pointed out and urged at oral argumenr 
“pzrc~uhuized suspicion” is not an accepted prerequisite for medical 
testig. . . . A physician’s decision to perfolm~certain diagostic tests 
is likeiy to turn not on the legal concept of “cause” or “individuslized 
suspicion,” but rather on factors such as the expected intidence of 
the medical condition in the relevant ppulation, the cosi accuracy, 
and inherent medical risk of the Tess and the likely benefits of 
de--< .--on. In desi,gning diagnostic-tesringprograms, some 
ermloyers establish a set of basic tests that sre to be administered to 
nll~rnployees, .__. regardless of whether there is cause to believe a 
pticmlar employee wiLl test positive. It is srguably wirbin Chnd’s 
range of discretion to alter its position on drug testing based on 
perceived changes in these variables. Emphasis in original, 
citadcms omitted]. 

Fifth, the Organization’s reLs.ncc upon the District Court’s decision inRLEA V. 

I?azioncZ Raihad Passenger Corporazion, supra, (as well as other cases rzacbing the same 

conclnsion) is not persuasive. The Court held that under the RLA ‘The imposition of drug 

testing gives rise to a major dispute .__.” 691 F.Supp. at 1524. In tight of the Supreme 

Cona’s subsequent decision to the connary in Conrail, that conclusion is uow in doubt’ 
- 

6 Rcmm-to-duq &tug testing is nor adogous. as the Organization argues, to simatiom where an 
accident cams and “evcrj employee in the vicinity of [the] accident” is tested, which ‘would be easily .., 
abused and tantamoo.nr to a mdom testip program’: PLB 3 139, Award 97. 
7 Tbe Clerk of &e Cow, advises us that District COUK’S opinion was appealed to the D.C Circnit 
which. after Conrail and upon motion, remanded tix case back to the District Court whcrr ic is now 
penw. 
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Tar Court did not consider, indeed, under its analysis and its authoriry it could not . 

consider, whether, in fact, the action was permissible under the Agreement as an exercise , 
of the Carrier’s author-iv to make fimcss and ability dete&nations. The s-arm analysis . 

holds for the other carders’ drug testing policies cited by the Crganizadoa which policies 

were found prior to Conrail to be major disputes. In short, the line of court cases reLied 

upn by the Organization addresses whether or nor the type of dispute involved in this case 

is major or minor under the RLA and the current view of the Supreme Court holds the issue 

LO be minor. In any event, that is not the issue before ‘us. The question of coniract 

violation is~the issue at hand 

Sixth, Third Division Award 2 1293 is also not on poinr Award 2 1293 did not 

involve drug testing or use of drugs. In that case the Board sustained a claim involving ate 

employee who was dismissed for conduct unbecoming after he was convicted and was 

inurccrated for assault against another individual resulting Eom an altercation off the 

carrier’s property. The Board relied upon the concept that “a Carrier may not discipline an 

employe for what he does off duty” and found no evidence of damage to the caaiex 

nSdtkg EOIII the employee’s outside activities. However, the Board did articulate the 

exceetioa that we be!ieve is applicable to this case: 

An exception to this principle permits discipline when the 
off-duty conduct affects the employer-empioye relationship. Critical 
to such an exception, however, is the guiding principle that the 
outside activity, in order to be subject to discipline, must definitely 
relate to Carrier’s operations. By this it is meant that the misconduct 
must have arisen out of plant activities or curry tirh ir d seri0u.s 
tfvear of dimping rhe orakriy, t$icienr, orsaj2 comhcr of tk 
Car-r&r’s business. bphasis added]. 

In this industry, drug usage carries with it precisely that serious threat. 

The Organization’s further reliance upon arbitration awards arising in the private 

sector are not persuasive.* However, one award cited by the Gqanizatioa, Mqde Me* 

a Those cmes do not always show ind~~uies having a backgmuad of established case authority 
giving the empioyers the right as the Carrier has here in make fimess and ability determinadom. Further, 
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Mining, 90 LA 873 (Pheian, 1988) while addressing a broader policy than the one invoived 

in this matter, came 10 the same conclusion as we do with respect to renun-to-duty drug 

testing. Id. at 880: 

In a nrevious decision, I had occasion ro deal with the issue of 
whe&er a drug screen could properly be included as a pan of a 
retntn to work physical, and I concluded that it could because it is 
simpi~ one of a number of medical tea3 included in a physical 
exatrunation conducted for the purpose of determining an 
Emptoyee’s physical ability to perform Itgular work dudes in such a 
manner so as not to constitute a potential hazard to himself or herself 
or to others. In that sense, it is no different than a chest x-ray, a 
mess test, a hearing or eye test, a back examination, or any other 
medical prccedure which enables the physician to make an. informed 
judsent on the Employee’s physical aorlity. 

While we do not age+ with all of the analogies made 5y the arbitrator, we do agree 

with the arbitrator’s conclusion. 

Seventh, the Crgmiration’s ar,gurrmnt that the policy is aimed at penalizing 

off duty conduct is similarly unpersuasive. AU forms of physical fitness testing, 

including those previously followed by the Carrier (which the organization had no 

objection to) detect physical problems that could conceivably be linked to off duty 

conduct9 The focus of our review is upon the reasonableness of the Cani~s 

determination. Given the safety implications involved we have found that policy to 

be reasonable. Therefore, the employee’s choice to en8a8e in use of prohibited 

substauces while off duty cannot serve as ashelter. 

Eighth, with respect to impairment on the job, the Organization ~I~IW Hsat mew 

Ihe Cast5 an factuaRy c!Xemut than the present simaticn, aspcc%Uy cn the quemion of remin-to-&Iv 
U&II& Fcr example, The Board of Educadon of the Dimicr of Coi~ia, AAA Case No. 1639 0030 85H 
(Kaplan, 1983 iuvoived a rule even mnuwer in scope thau the prtdeccssor m Rule G that pmhihiti drug 
usage “while on school premises” and no evidence suggested the emplcyee~ osed cfrugs whi.Ic 011 schwl 
predsu. Further. the ozsting pmccdme involved waf highly suspect iu that only an uuccmirmcd RMIT 
s- was used In Trailways. Inc., 88 LA 1073 (G&mm, 1987) there was uno m-idmce wtmtwev~ to 
show a practice LX even au instmce where [the relied upcn mfe J has bem utilized for drug Wiug purposes 
-. [and1 them was no wriuen rule or policy for drug testing .___I’ Id. at 1079. 
9 The logical excem of me Crganizadon’s argument would prohibit the Carrier fbom resting m 
UY@OYCG who was injured in au aummobile accidenf wbiIe on vacmicn as tc whether the injutia &m-red 
prohibit the employee from perfmming his usual dutias. 
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presence of aprohiked substance in an employee’s sysxm does not equate with a 

showing that the ezpioyee is impaire& The Organization argues that evidence of smoking , 
. . a izaquana cigareze 30 days in the past may appear in a drug semen but the employee may 

be perfectly capable of performing all duties. Quesnons of passive inhalation cr usage of a 

dng whose presence in the system is not detectable for as long as other less harmful drugs 

(e.g., cocaine which is not detectable for as long as makjuana) come to the fonkont. Bur 

again, we need not determine that presence of a prohibited substance in rhe system does or 

does not medically, in fact, affect an employee’s abiliry to perform In this pa.nicuIar 

safety-based mdusn-y the Carrier has made a policy de&ion that initiahy withhohis 

employees fkm service based upon detected drug presence and then imposes discipline 

after failure to provide a negative sample. Under a de MVO standard of review, that 

de-zermination may well be questionable as it infringes upon conduct of an employee during 

non-working time. But under the arbitrary or capricious standard which governs us and 

with the great latitude given to the Carrier for making flmess and ability determinations, we 

cannot say such a result is not reasonably related to the safety-related goals reco@ized as 

le&imate by both parties. 

Ninth, with respect to the Organization’s argument that the Canids change in 

policy has hpr0pfZ disciplinary consequences, the Court’s reasoning in Conrail is 

suf%ient for this matter (105 LEd2d at 272): 

It is cfcar that Conrail is not ciaiming a rigI& under its 
medical policy, to discharge an employee because of a single 
positive drug test, a right many railroads assert under Rule G. See , 
Skinner, [103 L.Ed.Zd 639,109 S.Ct 14021. Furthermore., an 
empIoyee has the option of requesting a period of nhabilitahve 
treatment Thus, it is surely at least arguable that Conrail’s use of 
drug testing in physical examinations has a medical rather than a 
disciplinary goal 

The fact that for drug problems. unlike other medical 
conditions, Comail’s standards inchde a futed time period in which 
the employee’s condition must improve, daw serve to distinguish 
Conrail’s drug policy from its response to other medical problems. 
Conrail has argued that it needs, for medical purposes, to require 
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employees who deny that they are drug-dependent to demonmate 
that key are capable of pmduciig a drug-free sample at will. .__ In 
our view, that argument has sufficient merit tc satisfy Conrail’s 
bnrrlen of demonstra&g that its claim of connactual entitlement to 
se: a Lie limit for successful recovery 6-om drug problems is not 
frivoious. 

While Conrcii discussed the discipline question in the contex: of whether or not the 

argumenr was frivoioes in terms of determinin g whether the dispute TS.S major or minor, 

we believe that the above-quoted lo& carries over into the merits of y2e dispute in this 

case. The Canier’s policy gives the employee a reasonable period of tie to demons@ate a 

lack of chug dependence before discipline is imposecL It is not unreasonable for the Carrier 

to conclude under the 2oIicy thab after testing positive, failure of the e.mployee to provide a 

negative sample at a %nre date as directed is sufficient demonstration of a drug dependent 

individual who is nn.fi~ for duty and incapable of following the Carrier’s instructions. By 

the same token, when rhe Carrier makes the determination that an empioyee has tested 

positive for drugs, the initial withholding of the employee from service until a negative 

sample is given is nor disciplinary endding the employee to certain hearing rights under the 

Agreement’s discipl.&ary procedures (here, Rule 19). The actioo of the Canier in 

withholding the employee from stice is appropriate for a medical disqualification. 

The Gi- ,anization counters arguing that even assuming that the UniIateral 

promulgation of the nmmo-d~ty chxg testing policy is found to be permissible as a 

reasonable exercise of the Carrier’s authority, tic imposition of discipline for failing to 

provide a negative re*zst within the prescribed periods as required by the terms of that 

tudlakdy promulgated policy is objedionable and consfitntes a prohibited change in 

practice since employees were never before disciplined for being placed in a medically 

disqualifiedstatns.1o That fiie-line distinguishing argument is not persuasive. ,_ 

We have found the return-to-duty drug testing policy to be a reasonable exercise of 
i, 

10 Hez the Organization asserts thar the affected employees should simply be held in amedically 
disqualified xams unti they can dcmanstratc their Ia& of drug dependsacs. 
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the Carrier’s autbori~. We have fnrtter found that riaere is nothing to demonstrate that the 

tie constraints contiai in that policy are 311 unreasonable exercise of ihe Carrier’s 

authority. In shotz cbe Carrier has promulgated a reasonable policy that carries with it the 

tidonal sanction rhat failure to comply with a policy or rule results in discipline. To g?ve 

weight to an argument that a practic, _, - -xisted whe.reii the Canier did not take certsin action 

would et%ctively foreclose the Carrier from any fusr-tie exercise of a legitimate 

management prerogative. Under the Organization’s argument, in each case that the Ctier 

sought to exercise au&o& not prohibited by the kg-cement’s explicit or implicit terms, r&e 

Cqanization could effectively block that otherwise valid action because a past practice 

exis-sd of non-exekse of that authority. Under that rationale, the Csn-ier could never acz 

in a manner not previously exercise& Without more, we cannot give weight to the 

Organkation’s argnment to change the result In the context of this particular case, the 

Carrier has decided that violations of its return-to-dury drug testing policy result in 

negative sample within the prescribed periods. That managerial decision must also be 

tested under a reasonableness stanchard and we cannot say that such a decision is an 

mneasonable exercise of the Can&r’s autbority.ll 

Tenth, the Organization argues that the tests u@aed by the Carrier are unreiiabIe 

and that the laboratories used by the Can-k for testig the ssmples are prone tc gke 

erroneous test results. Specifically, the Organization keys upon the unreliability of the 

EMIT test and the bigb level of false positives as well as the asserted possibility that 

confirmatory GCIMS tests nevertheless can yield false results. With respect to the 

laboratories, the Organkation focuses upon instances when chain of custody problems 

11 Again, we do not read First Division Award 23334. sq-a, as brcsdly ss the (&~~hsdcu. ‘lkU 
award cleady sddresses the change &cm detection of alcohol hnpainueut by physical observation to y 
de& through rnnrlom usage of the Inwxily-m C’lJJhe kumilpa program is -mdomIy and 
indizcriminaeiy. . ..-‘7. Such a change in practice is not present in this case. Nor does that award stand for 
the proposition thcf the Cm-da cannot impose discipliuc as parr of the v&d exercise of a managerial righr 
to formulate a rule or policy. 

! 
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have been demonsmared and further focuses upon cited examples of poor performance by 

certain labs. 

We are UnwZing to make the general finding that tbe testing procedures are flaw& 

in all cases. We view those issues as questions of fat: to be explored on a case-by-case 

basis. In tbis regard we am bound to use the well-ac+ed standard AS evidence 

supporting the Ctier’s decisions will be reviewed under the subs&&al evideace standard. 

See Third Division L&ward 26207 and awards cited tbereiu (“We do nor~substitute our 

jud,gmeut for the Ctier’s nor do we decide what we might or might not have done on a de 

now basis. Our timczion is to determine whether or not there is subsiandaI evidence in the 

record to support the Carrier’s decision.“). While the substantial evidence standard is not 

the same ss de now examination of the evidence that exists in other arbicai fonuus, we are 

mindfid tbat given *be authority of the Can-k to conduc: the !&ds of dmg tests that we are 

approving in this marter, we will carefully scruthrize the Carrier’s actions in making its 

.ckterminations when timely brought into question by the Organization The authority 

exercised by the Car&r and the consequences flowing fiorn that exercise of authority 

through implemention of the dtug testing program are imunense. Avoidance of 

wronmy accusing and ern$eously acting against an employee is the comilsry 

responsibility that the Carrier assumes. The employee’s only real recourse is to forums 

such as this Board and it is not our intcntioti 6 permit the tmgedy of sustaining an action 

agaiust the wrongfirlly accused employee. See SBA 957, Award 17 srrpra (‘The Board 

wiLl closely examine how the test was administered, how the chain of c,ustody was 

maintained, and how and what tests were pe&rmed by the laboratory to which the 

specimen was sent”). But a&, so as to pena+ proper development of the record, in 

ordtrforustoexrnnin e these questions and to allow the Csnier the ability to offer ev@+e 

.a concerning the testing prccedures and chain of custody, the Crgsnization must timeIy n&e 

the issue at the investigation. 

, 
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Eleventh. the Organization’s ar,weent that the drug testing policy is punitive 

analogizes the Carrier informing an e-mployee who injured his back that he must be cured 

witbin 30 days or face dismissal for failing to improve. The analogy is not appropriate. 

Tne injured employee obviously may not have the abiGy m cure himself within the given 

t&c period. The employee testing posidve for drugs Lx that ability to provide the negative 

sample - i.e., by sirnpiy refraining t?om the use of prohioited substances or, under the 

policy, by delaying -3e retest and see&g assistance tbrrugh the EAP. 

Twelfth, the Crgsnization’s srgument that no public policy underpinnings exist for 

the ‘Z?Jing of the ernpioyees who are nonoperating personnel and that the testing 

procedures violate ptivacy rights as overly inu-usive art not questions for us to resolve. 

Our function is limited to the hterprezion of the A,greerneut and the e.x.istence cr lack 

thereof of the Catrier’s authority to ac: Questions of public policy, like questions of 

statutory interpntion and constitutional considerations, ate for the courts and not for this 

Board See Alexander v. Gardner-Denver, sqm, 415 U.S. at 57 (“mhe resolution of . . . 

constitutional issues is a primmy responsibility of courts . ...“). Again, the question is 

whether or not the Carrier’s decision to test employees retuming to duv was srbitrsry or 

capricious. The C&er asserts that it desires aU employees, whether operating or non- 

operating, to be in a position to act in the most efficient and safe manner possible at all 

times, including potential emergency situations and its p&cl is designed to meet that goaL 

In our opinion, that reason is not irrational and absent justifiiation. 

Thirteenth, in light of our fmding that the return-to-duty drug testing policy is not a. 

vioia&m of the Agreement, the Organization’s argument that it is not in.suborcihration to 

refuse an instruction which flows from an illegal policy is moot 

Fourteen& t&e Organization’s argument that by endorsing the Carrier’s poEcy this 

Board is sanctioning conduct that couId result in the Canier testing employees returning .T 

from one day’s absence is not well taken. We are limiting our finding to the drug test given 
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as part of the return-:o-duty physical examination for employees who have been away f?om 

the work situs for lengthy periods of time “for any reason other than vacation, of 30 days 

or more”. Our decision goes no further. 

. 3 3. Conclusion On The Carrier s Pnl icv 

In sum, in our limited function of interpreting the Agreement and under the 

docttincs further ~br&dng our authoricy, we fmd the Carrier’s requirement that employees 

returning to duty musr submit to a drug screen as pan of the return-to-duty physical 

e. %aminatiou to be a @cy not prohibited by the Agezncnt or a violation of established 

past practice. Ques-=Lons concerning tbe accuracy of tb.e particular tests used or test 

safeguards employed to insure the integrity of the samples art factual questions that must 

be resolved on a case-by-case basis and will be addressed when timely mised by the 

Organization. 

B. The Merits Of Claimant’s Case 

With respecr to the merits of this particular case, the record shows that Claimant 

suffered an injury to her back while working on M&ch X,1988 and was released by her 

doctor to return to work on May 10, 1988. On May 11,1988 the Csrrier’s Industrial 

Nurse K. L. Mi.Uer administered an E&4lT screen consistent with the ntnrn-to-duty drug 

testing policy. The test showed positive for the presence of cannabinoids. A report form 

American Medical Laboratories (“A&E”) fmm a test on lMay 12,1988 ind$ates a CC/MS 

confmnation for the presence of csnnabinoids. 

By letter dated May 13, 1988 pursuant to the Carrier’s policy, ~Miuer, on behalf of 

the Carrier’s Medical Director, Dr. J. R Young, informed Claimant by certitied mail as 

folIows: ..- 

A ur!nalysis conducted as part of your recent physical 
examination was positive for Cannabinoids. Accordingly, hlhak’S v 
medical poIicy forbids your return to service at this tie. 

In accordance with Company policy, you sre instructed to 
rid your system of Cannabinoids or any other prohibited drugs. 

, 
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YOU must also provide a negative mine sample . . . within 30 days of 
the dxe of this letter, or, [i]f eligible, enter the Employee .~ssistance 
Pro~rn @VP). You wilI be permitted only one rctcsr within this 
30 day ptiod. If your retest is positive, you will not be pxnittcd to 
enter rhe EAP. If you fail to comply with these instmczions, you 
will be subject to dis~zissal 

If you feel that vou have a physical or psycholo&al 
deF=dency on Cannabinoids or other drugs, I urge you 10 seek help 
f?om one of our ?ZAF counselors. If you enter the EAP, you will 
not have to provide a negative sample undo the EAP counselor 
deretincs that you ZXT ready to return DJ work. At that kc, you 
will be scheduled for a drug test before you can ~turn TO work. A 
brcxkuc describing tic EAP and giving a list of the names and 
telephone numbers of our EAP counscllorj is enclosed. 

On June 13, 1988 CIaimant apwrcd for a re*xsi in accord with the policy. 

According to Nurse J4.illc.r (Tr. XL), “I got the impression that Ms. Miks was sue that she 

would be negative and would be rcturrcd to work.” Miller conducted two EMT tests on 

Claimant on that date. The fust tcs: has conducted at 9: 15 am and the second was 

conducted at 955 azr. Once again, the EMT screens showed a positive presence for 

camaabinoids. A report from AML from a test on June 15, 1988 again coufkmcd the 

prcsencc of cszmabinoids through GCTvlS testing. As a result, under the Canicr’s policy 

Claimant was dismissed from scrvicc on July 22,1988. 

Claimant denies using drugs. According to Claimant nr. 44): 

M-1 . . . I do not use drugs, I have five children at home ranging 
Tom two years old to seventeen ycar[s] old and I don’t use 
drugs and I don’t use alcohol because that’s not showing 
much of a role model to my children and I don’t approve of 
it 

After learning of of her positive retest through the E&ET serec% conducti, by Milk 

on June 13,1988 Claimant contacted her physician and had an independent test conducted 

at Southern Maryland Hospital Thar test was conducted approximately four hours later 

and yicldcd a negative result 

At the investigation, the Organization attacked the validity of the results reported by 

AiML and particularly focused upon the chain of custody. Aside from the lab reports from 

AML and a chain of custody form that ended with Nurse Miller giving Claimsnt’s sample 
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to a courier for transportation to AML, no specific evidcncc was offered concerning the 

tests administcrcd by &ML, the safeguards used or chain of custody followed at A&IL.. 

with respect to what happened after the sample was sent to AML, iVillcr tcstiticd (Tr- 34 

81): 

CQ.1 

CA.1 

CQ.1 

[A-I 

CQ.1 

h-1 

IQ.1 

CA-7 

CQ.1 

W-1 

Do you know if A&L, on that end of it, when the courier 
brings it do you know what they do in terms of checking the 
specimens, do they check the temperature that they were 
carried, rrminmined that, that sort of thing? 

I have no idea, once they leave my hands, I have no idea of 
the procedure. 

* * * 

Do you have any i&a who accepted the test at the AML 
Laboratory? 

I have no idea 

Do you have any idea who ran the test? 

I have no idea 

Do you have any i&a whether they questioned the cornier as 
to the temperatme that the specimen bad been kept at during 
transprt? 

I have no idea 

whether that specimn or was the only one c2nied over at 
th2tthlC? 

I have no idea. . . 

In upholding the Cat&r’s right to conduct rcnxn-to-duty drug tests, we skcsscd 

the coroiiary responsibility that the Carrier assumes to avoid the possibiLity that an 

employee will be falsely accused of using drugs and that, when timely raised by the 

Orgmhtion, a case-by-case e xamination must oecnr milizing the substrumal evidcnee 

standard Hcrc, at the investigation, the Grganization attacked the validity of the tests 2nd 

the chain of custody. Here, substantial evidence does not support the Cauier’s .e 

determination that CJaismmt validly tested positive for cmnabmoids on her June retest 

’ t 
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The record skews that the June rctcst adminisxrcd by Nurse MiUcr show& positive 

for cannabinoids. However, that tcs: was au EMIT immunoassay serccx~~~ l&filler did not 

conduct the conikn2m-y K/MS tcsi but sent Qaimanis specimen to AML for that 

purpose. At this +.IX in the science of drug testing, due to the potentially high chaqce for 

false positives in c.ke EMIT screen, it is fairly well-ace+& ti+ G ?ZMLT screen alone wiil 

not suffice to dez0r.smt.c the prescncc of prohibited substances.13 The high potential for 

false positives in thar Lest is the reason employers suck as the Carrier resort to CUM.5 

But althou& brought into a_uestion at the invesdgation, the record demonstrates 

practicdy nothing concerning the coafimatoty GCMS test conducted by AML. With 

respect to safeguank pmcadurcs and chain of custody at AML, Miller testit% (Tr. 34) 

that “I have no idez, once they leave my hands, I have 30 idea of the pmccdurc.” Indee& 

12 rbfik tesdfied (Tr. 21): 
CQ.1 wkat’s the name of test we’re taikSlg about? 
V-1 

13 
The Ccva [sic] emit 

Evidence entzcd in Na&~i Trcssury Employees Union Y. Van Raab, 649 F..SUF+X 380,389 
fE.D.I.aI986). WlcpLch 816 F2d 170 (5th Ck 1987). vacawd in mm md mtand-ed 103 LeEd2d 685 
b%9), i&.&t& the point Quodng i&d~gisC~~ 

The E2KiT ScMn suffen t33m limitations in ia rdiability. This test will giVC a 
posidve result far the tested drug when othc~ prcsaipdon and over the caunm 
chugs have been ingested and may react to feed and other subscmca. ixluding 
azyma prcduccd by the body itself. This is because of a phenomenon ~IOWU 
as “Cmss-rcactivif. l-be Ic~tin? dmgs that have trigged a positive msnlr 
far marijuana, for example, in&de the anti-infkmarory drags ibuprofea 
fenoprofen, and naproxn some of the mosr widely used drugs in dtis country. 
lhey an sold under the brzmd nam.~ Adti Momin, Nuprin, Rnfm, Anaprox 
Aponzproxen, Naprosyn. Xavaonapmx and Nalfoa A number of drugs that are 
closely related in chemical suncmre to amphemminu will also test positive. 
mairrly diet and cold maraticns containing ephedrine md phenyipropaooiamine. 
These include Nyquil, Contac and other bmnd names. In addidon. the 
immunoassay km cannot distinguish between codeine, a legal drug. and heroin. 

14 
Both are cbxified opiates. 

See Vo’on Rab. supra, 649 FSupp. at 390, quoting the same expert 
If cxm&mcd properly, the combinadan of gas chmmatngraphy with mass - 
specJomeq cm provide a more reliable test for detamining the presmcc of 
drugs iu a urine sample because it idemifia the specific metaMite~ in tie 
S2lIlpIeS. ..F 

See also. Van Rmb, wpm, 816 F.zd at 181 (‘While the initial screening test, EIYKI, may have too high a 
rate Of f&e positive results for the presenczz of drugs, the union &es not dispute the evidence that tic 
follow-up test, GUMS. is almost always aceumtt% assuming proper storage. handling and musuremenr 
tcc.hniqueJ.‘~. 
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with respect to the chain of custody at AML, Miller fWher testified (Tr. 33-34): 

[AI . . . [A]s far as this company is concerned, no one muched 
this specimen except IMS. Xles, myself and the courier and 
then it left the company and thea from that I have no record 
of . . . I have requested kom autb.orities of AML m give us at 
least a copy of the chain of custody of the endre chain of 
custody which they have agreed m do but it has not arrived 
as yet. 

lkreforc, even though timely raised at the investigation, there. is simpiy no evidence in this 

record concerning what happened in the administradon of the confiidon test by AML. 

We are thus 5ced wirh a record concerning the June retcst~which shows an 

employee who denies usage of drugs; a positive EXE screen whose results and 

procedures were mchdously documented at the investigation, but a ies: chat by its very 

nature is prone to higi incidents of false positives and, when properly used, is only the 

first St& in the drug resting process; and akhough quesdoned, M evidence. concerning the 

circumstances surrounding the GUMS confimmion. Since the GC/MS test results were 

brought into q&on at the investigation and no evidence concerning the details of that? 

test’s administration could be offered by the Canier’s witness, it was the Canids . 

obligation to do more than only rely upon the w&ten results from AML. The Carrier was 

on notice that it had to do more than rely upon a piece of paper that could not be cross-i 

examined. To accept the validity of the,GUMS test result in this case would be 

tantamormt to accepting the results of a wri&n piece of paper oa mere blind faith and ) 

would further forazkse the Organization f?om efforts to question the valicii~ of the GCMS 

results. Given the ramifications of blindly accepting those results, under the cimumstance~ 

of this case we arc unwilling to do so when the results have been so seriously questioned - 

Another factor in this particular case weighting towards a sustaining award i&e 

negative independcnr test taken by Claimant a few hours after she was advised by Miller 

that her EMIT screen was again positive. While ordinarily the Carrier is not required to . . 

accept the results of a subsequent test conducted outside of its control (see PLB 3783, 
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.Iward 65, supra (“Carrier did not have to accept another test taken by claimant at a 

ditYerent laboratory &rough her own physician.“)), given the serious failings in the 

evidence concerning r&e GC/MS confmtion dieA upon by the Carrier in this case, the 

independent test conducted at Southern ;\/larylaud Hospital becomes si,gnificantly more 

probative. Thereforc, under the circumstances of this particular case, we are unable to 

accept the fmal resu!ts of the Carrier’s June 1988 retest as a demonstration that Claimant 

failed m comply with the Carrier’s insuuctions under its renun-to-duty drug testing polic-, 

to provide a negative urine sample. 

We therefore fmd substantial evidence does nor suppon the Carrier’s action in this 

case. Claimant shall be returned m service without loss of seniority or other rights and 

benefits and shall be compensated for time lost from June 13, 1988 (the date of the retesr). 

CXmant’s reinstatement is conditioned upon a return-to-duty physical examination 

including a dmg srzeen, which shall be taken within 30 days from the date of this award15 

AWARD 

The Car&r did not violate the Agreement by implementing the return-to-duty drsg 

testing policy. In ?ight of the lack of evidence concerning the circumstances surrounding 

the confirmation test conducted by Aii and given the other factors set forth in the 

Opinion, substantial evidence does not support the Gamier’s determination that Claimant 

had prohibited substances in her system when she rc+ated under the Cami$s policy. 

CIaimant shall be rctmmed to service witbout loss of seniority and other rights or benefits 

and shall be compensated for time lost from June 13, 1988. Claimant’s reinstatement is 

conditioned upon a return-to-duty physical examination including a drug screen, which 

.I 

15 In light of our decision. the Organization’s arguments concerning the mixing of samples due to 
lack of saffkient volume are moot 
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shaU be taken within 30 days from the date of tbis award. 

.zE+&.L 
Edwin JL Berm 
Neutral Member 

L. D.-iWi.k 
carrier ik&cmbcr 

J C. Campbell 
~~ Orgkon Member 

Chicago,tiois 
August I, 1990 
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