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in tThe Matter of ‘ I
KNCRFCLX SCUTHERN RAILWAY
CCMZANTY

and MNMZ Case No. 428
Claim of D.E. Velat
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o temant To ssrvic e

all time licost in connegz: Ca

Tailecd to comply with 1nsIrizilicns To maintzin an accesptakle work

racord,

FINDINGS CF THE BQCARD: Tzz2 2czrd finds that thas Larrisr and

Crganizzticn ars, respectilvs_v/, Carrier an Organization, and

Claimani (s) =smployees Wit Thz xeganing of the Railway Labor Acct,

as anmended, Chat this Z=Z=Zzzzxz 1s duly constituted and has

jurisdictidn over the partiss, ¢lzim and subiject mat=ar hersin, and

that the partiss werse givan diz notics of the hearing which was

held on March 235, 2002 &t YNcrisik, Virginisz. Claimant was not
sant at the hearing Tnz 3czrxd makes the following additional
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The Carrier and OrgznizaTisn are Partises to a colleciive
bargalining agreement which 223 zz2:2n in efifect at all times relevant
to this dispute, covering ths Carrier’s emplovees in the Enginesr’s
cxr
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Claimant entersd the Carrizr’s enploy in train sarvics con
November 18, 1383, and wzs primotsed to Locometive Engineer in
Ccteober of 19%98. Claimant wzs rzgularly assigned to the Radferd.
Division rcad extra board TnzT capacity until he was dismisse
on September 24, 2001 for nis allaged excessive abssantzeism.
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SBA 1063
Case No. 428, D.E. Valat
Page No. 2

board was uns

personally deliv
8, and July 31,
Transcript thzat
nice, and & varyv

o inveka mcr2 savar ose b
wanted Claimant to know “how much [hel] cared zbout him”. Weoodlin
asserted, however, that he Z2ii inform Claimant exactly what wouid
be expected of him (in tarmz cof nis availability for service) in
the future, and cited a l1z2tz=2r ¢ understanding signed by Claimani
upcn his promcticn ' r, 198¢% which statad
in pertinent rart as follcws:
dutiss of tThe positicn
acuire that I use proper and
allway company opserz=ts=s
HCURS PER DAY, and that
(Emphasis as originzlly
In his testimony, Clzlzant cifered no substazniive excuse for
his excessiva &bsent L, oDut al o an “unr2ascnable
expactation” cn ti T th ; t he be available for
Service, upcn ' - ] Time without days off.
Claiment’s. was also made a
matter of racoxd, ertinant entrizss:
2-3-27 Fifteen dzvs dsfsrred susvension (waived
hearing) - Failurs To protect assignment
6-25-58 Letter ¢I rzcrimend - Failure tTo comply with
instructicns of Mzrch 24, 1393, unacceptazle

wWork recorc.
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SBA 1063
Case Ng. 429, L.E. Velat
rage No. 3

By letit=zsr dated Septismbsr 231, 2001, Claimant was dismissed,
znd in dus course, a clzim feor his reinstatement was submitted.
The Carrier denied the clzim, and 235 resolution of the matter could
net be rssched cn the prcrterxty, 1T was submitted to the Board for
dispesition
POSITICNS CF THE PARTIES: The Carrier argues that Claimant wasg
guilty of the charge, and Iuxinzr That dismissal, upon the whole c¢f
the record, was warrantis -2 the merit o its chargs against
Claimant, the Carrisr rel cn szssentially undisputed crew cazlling
racords indicazting that as unavallatls fcr nearly cne-
nalf of his pctenzial o board starts in both July and
August, 2001. The Caxrc s out that Clazimant raceivad
numerous (deoccumencad) wax £ his repeated vnavailability for
dutv was unacceptzrzls, Y& nued to lay off, particularly cn
weekands, due to alleged The Carrier argues that Claimant
offerad no further sxuplan rocf of chronizc illness, ner did
he produce evidencs tThat der the care of a physician.

The Carrisr cites = prior arbitraticon awards
supporting discipline a=z iss for excessive absenteeism,
among which was Award 23 of 2PL3 5%44 (UTU v N&W, Peterson,
Neutrzal). Thzt desisicn stzt=d 1n pertinent part:

In the cpinisn of thes 3czrd, it deoes not necessarily
follow *that becauss 2 scecific need exists for the
@astablishment ¢ &n slsment of mezsursment Ifor the
acvplication ¢f rules such 23 those mentioned akove that
in the aksence of a c¢cllactively bargained rule that the
Carrier does not hzvs the richt to held, as here, that an
employee be availabls for werk on a regular, full tims
basis, cr to ctherwisa institute attendance policies and
rrocedures for the 2ZIicisnt and economiczl cperation of
1ts services

with thse
attencanc
sccocuntab
assignsd
A
dismiszzal
lzrriar
s =
Thz Tazrzisz

gnility is clezrly not

; insists in accordance

the abpsznce o a bargzined
i1fied in  Tholding Clzimznt
bility fgr call from nis
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that expactation The Carrier zrgues that Clzimant was afforded
ampla cpportunity to corrscit nIs prebhlem behavicor after numerous
verbel warnings znd mcre Zorme. cisciplinary action, vet he failed
o de so. On that basiz, the Carrier maintains thet dismissal was
its cnly remaining opticn, znd urgss the Ecard to deny the claim in
its entirsty

The Crganization arguss zt Tthe Carrier act=Z harshly in
dismissing Claimant, whCm 1T <235CriZes as a “relativasly long term
emplcyee” and “a very gecd englinssr” The Organizatison points out
the Claimant was last discigi z r attendance in 1822, and
congcludes I zfaver e o =14 that par-t.cular action
{ hos: n T} ractified, 274 shcoculd now
bo) rad raticnm Lo The Instant matier

The Organization &alis¢ zIguss that the Carrier offersed no
evidencea that Claimant was nczZ, in fzact, ill cn all dztes he marksed
off. On this pcint, the Crganlzzilion acknowledges thet the Carrier
1s justified in requirin s zzplo to maintain 2 “good” work
record, but asserts that €r ; has an cbligation “to
ensurs that all employees (1 g Claimant} ars in good health
and have & senss oI welli-keiznz.” 1In so zrguing, the Organization
concludes that the Carrle: L ‘ its burden to prove
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DISCUSSION AND ANALYSIS: Cn txe basis of the entire record, the
Board is ceonvinced that while tTae Carrier had good reascn to take
some action against Claimant, tThe penality of dismissal was unduly

harsh.

Crganization’s
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prove Claimant was not 111 as nz zlleged, the Board concludes that
the Carrier was nct bound, =2t =223t in fthis cass, to so demonstrate
in order to prevall. Claimznt was not chargsd with falsifving
clzims that he was 111, but ZIZor his failure o satisfy. his
obligaticon as a full-time emp_cyzs ofF the Carrier; an obligatien he
himself recognized when he sicned nis lstter of understanding at
the time of his promoticn To =ngins s=rvica. On this peint, the
Beczrd adopts ths Fstarson 20222’ 3 anzlvsis, and is indsed parsuzdsd

P ‘3 lack cims zvallaziliity during tha months of July
> ramedizl acticn kv the Carrier.
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lzimant’s rperscna

herzfcr=, &5 The

iznlsgal is hsreZy rescincecl,
laimant thet szculd any Iuituzrs

2 brought te this Board, the Tzrrisx
g be a2vallable Zor service zs2

Claimant’s ¥oOW2S o
arprooriats, al wasz,

dismisgsal shall rescinded, =o

corre cted o & inary siusce

to laavr wilcho iziman

senioritv right aired, DUT W VAl
vericd of his = Clzimznt"s verscnal raco
to so relflecgkh
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M. David Vaugnn, Neutral Membler

the purpcse of discipline
punitive;
Carrier
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