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| ssue No. 1:

"Under the cerms of Side Letter #2 of the 1995 standby
agreenments on the eJaE and DM&IR, how shoul d the
subsequent Septenmber 9, 1996 National Agreenents be
aﬁphed? |f adjustments are determned to be due, how
should such adjustnments be cal cul ated?*

Issue No. 2:

*are Clerks on the rJ&E and DM&IR entitled to a wage
adjustment i n |ieu of the wage restoration provided for
under Article |X - National Salary Plan - of the
Septenber 9, 1996 National Agreenent, under the terms
of the parties' respective |ocal wage agreements?®

Issue NO. 3r

"Are journeymen carmen On the DM&IR and EJ&E entitled
to the lunp sum differential p%ment provided for in
Side Leccer No.5 to the Septenber 9, 1996 National
Agreenment under the terns of the parties' respective
| ocal wage agreenents?*

Issue NO 4:

"Are the DM&IR and EJ&E entitled to the health and
wel fare offsets against the July 1. 1996 and July 1,
1998 general wage increases provided for in the
national agreements of Septemper 9, 1996, under the
terns of the parcies’ respective local wage
agreenent s?"
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FINDINGS:

Speci al Board of Adjustnent No. 1091, upon the whole
record and all of the evidence, finds and holds that
Employees and Carriers are enpl oyees and carriers wthin the
meani ng of the Railway Labor Act, as amended; and, that the
Board has jurisdiction over the disputes herein; and, that
rhe parties to the dioputss were given due notice of the
hearing thereon and did participate therein.

On November 1, 1994, ths Organization served Section 6
notices on Carriers for all crafts and requested that
Carriers Wai ve local conferences and referthe nmatters to
national negotiations. Carriers refused and negotiations
proceeded | ocally.

On the national level, the Organization sought general
wage increases of 4 percent per year effeective Oon July 1 of
each year 1995 - 1999. The Oganization's goals weré based
on itS agreenent with the Illinois Central i lroad which
provided for Gwis of 3 percent on Julg 1, 1995, 3 percent on
July 1, 1996, 4 percsnc onJuly 1, 1997, 3 percent on July
1, 1998 and 4 pexcencton July 1, 1999. The | C agreement
al so provided for abonus of “$1.000.00. The National
Carriers' Conference Commictee sought an agreenent patterned -
on its agreement with the United Transportarion Union. Ths
UTU agreenment provided for rolling a $.09 COLA into the
basic rate on November 30, 1995 a 3.5 percenr GN on
Decenber 1, 1995 a 1 percent |Unp sum'signing bonus on the
date of the agreement, a 3 percent Iun'f sum pagrrent on July
1, 1996, a 3.5 percent &wron July 1, 1997. a 3.5 percent

| unp sum paynent on July 1, 1998, and a 3.5 percent GN on
Julny 1, 1893. y P

‘Local negotiations proceeded not only for Carriersin
the instant dispute, but also for their sister railroads,
all of whom are subsidiaries of Transtar, Inc. |In Mirch
1995, the Lake Termnal Railroad Conpany was the first of
the sister conpanies to reach agreenent with the
Organizacion. The LT agreenent provided for Gdls of 3
percent effective January 1 of each year, 1995-1999. It
al so provided fora $750. 00 signing bonus. Articlevii{e)
of the LT agreement provided:

The signing bonus and wage adjustnents provided forin
this Agreenent shall, at a |ater date,be adjusted

ei ther upward or downward to equal anySI?nl ng or other
bonus or bonuses and wage adjustnents thaf areagreed
upon in the next agreement negotiated bythe _
O gani zation, party hereto, and the National Carriers'
Conference Commttee, comonly known as the "national
agreemenc®, |n settlement of "Section 6 Notices served
by the Organization on or about November 1, 1994 and by
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the carriers participating in such national handling on
or about Novenber 1, 1994 In the event such nationa
agreenent does not contain signing, or other lump sum
bonus or wage adjustments equal cO or greater chan the
amounce set forth in this Agreenment, such excess nonies
shall be repaid to che Company. |f it should be
necessary to recoup any money under this provision, the
Carrier shall recoup cthe nmoney involved so as to not
place a substantial burden on"the enployes affected.
In the event such national agreement contains signing,
or other lunp sum benus and wage adjustnents %geater
than the anounts sec forth inthi s agreement, the
amounts of any underpa%nents shall be paid to the
enPonees covered by this agreement within sixty days
after the national ‘agreenment referred to herein has
been ratified. It iS the intencion of the parties that
this provision shall be applied so that | oyes
covered by this agreenent shall be placed in no becter,
nor worse, position wth regard to signing, or ot her

. | unp sum bonus and wage adjustnents than they would
have heen had they been covered by, and partyto, the
national agreenent.

. The LT agreenent became a nodel adopted by the other
sister carriers and the Organization. Between June and
Novenber 1995 the Organization and the Carriers involved in
the instant dispute reached a series of agreements covering
all crafts. The agreenents provided for 5750.00 signing
bonuses and 3 percent GWIs effective each January 1 Trom

1995 - 1999. ach agreement was subject to a Side Letter #2
whi ch provi ded:

This will confirm our understanding that che signing
bonus and wage increases provided for in this agreement
will be adjusted to equal the amount of the signing
bonus, if any, and wage increases provided for in the
next national agreement (as defined in Side Letter #1)

' and the effective dates changed to conform thereto.
Any wage increases provi ded for in thi s agreement which
are scheduled to take effect after the expiration of
tPe nnrﬁlgr|un1|n the next national agreement wll be
el i m nat ed.

Cur intent is toplace the enployees you represent in
the same position with respect to their signing bonus
and general wage increases, during the period ofthe
next national agreement, as they would have been had
they been covered by the national agreenent.

The parties recognize the conplexities ofthis matter
and will meeac wWithin 30 days after the national .
agreenent is ratified to resolve the nmethod for naking
che adj ustment6 provided for herein and handling any
overpaymencs O underpayments.
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~ Inpasse in national negotiations and a threatened
strike ultimately led co the aﬂ)m ntnent of Presidential
Emergency Board 226. On June 23, 1996, PEB 228 issued its
report. ~ It concluded that the UTU pattern was nore
appropr2atce {0 follow than the IC agreement. It adopted the
uTu series of GWIs and |unp sum paynents.

~_pEB 228, however, realized that the UTU achieved two

si gni fi cant benefits chat were tied to many of its enployees
being conpensated on the basis of mles rather than hours
which could not be available to TCU represented en'ﬁl oyees.
These were the retention of the 130 mle day and the
application of general waé;e Increases to overmles. To
e(iuallze t he packages, PEB 228 recommended restoring a prior
11 percent reduction in the overall clerks wage rates under
the National Salary Plan (NSP) and increasing the carmen’s
skill di fferentials retroactive to January 1, 1995.

. Negoti ations follow ng issuance of PEB228’'s
recormendations led to agreement. The National Agreenents
provided for two 1.75 percent GWIsinstead of the 1996 and
1998 lunp sum paynents reconmmended by PEB 228. It also
provided fora restoration of 7 percent, rather than the
entire 11 percentreduction under the NSP, and for a |unp
sum paynment to carmen bared on the retroactive skill
differential increase, wthout continuing the increase
prospectively. | n addicien, t he National Agreenents
cont ai ned offsets agai nst the Gwis for 1996 and 1999 for a
portion of health insurance premum increases. The National
Agreenents were ratified and signed on sSeptember9, 1996.

- On August 7, 1996, the Tcu Allied Services Division
Regi onal Representative and ES&E Director of Labor Relations
- West signed a letter agreenment. The agreemenc provided:

This will confirmour agreement to adjust the rates of
! Ei_ay for all of the en'E)I oyees you represent (0 erks,

el egraphers and Al lied Services Division employees},

effective August 1, 1996, to reflect che wage increases

provided for in the Tcu tentative national agreenent.

to avoid any further overpayment to these enployees.

Assuming the cencative national agreementis ratified,
the carrier will then determne how nuch each enployee
has been overpaid through July 31, 1996, based on what
they have received under their respective |ocal
aﬂreement, as conmpared to what they would be due under
the national agreenent. Once that is done we can neet
to resolvethe nethod of recouping the overpaynents.
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- On Septenber 24, 1996, the Tcu Allied Services D vision
President wote to the Eyee Director of Labor Relations -
west, advising that the Regional Representative |acked
authority to sign the Augustleueragreenent. He further
contended chat the letcer did not properly determne the
cost and value of the national agreepent and denanded that
the prior wage rates be restored. On September 30, 1996
the Allied Services division President again wote,
cIarlfylng that the Organization's position was that the
Na:ional_?reenent was worth morethan the local agreenent
when the 7 percent clerks' NSPrestoration wasfactored in.

~In md-February 1997, the EJ&E announced that it would
begi n recoupi ng overpaynments from the enployees at a rate of
$50.00 per pay period in March. The Organization protested
and cCarrier eventual |y agreed to refrain from recouping
overpayments unti | July.

Wth respect to Issue No.1, The Oganization maintains
that the only overpaynent chat Carriers are entitled to
recoup is the $350.00 difference between the bonus under the
Local Agreenents and the bonus under the National
Agreenents. The QOrganization argues that Side Letter #2
required that the wage rates be adjuated as of the date of
the National Agreement, but did not provide forrecoupnent
of interim wage i ncreases. The Organization contends that
any ot her interprerarion woul d produce an absurd resulr.
According to the organization, its stated goals in national
bargaining were to follow the pattern of the e agreenent
Ifit” achieved its goals, it would have obtained a first Gwi
on July 1, 1995. Thus, by agreeing to a January 1, 199s GWI
I n che Local Agreenents, fha parties agreedto a result that
guaranteed that the enpl oyees woul d end UP owng Carriers
money even if the Organization achieved its national _
bargaining goals. The Organization urgesthat the parties
could not have intended such a result.

~The O ganization contends further that Side Letter #2
specifies the parties' intent to place the enployees in the
position they would have been in had they been covered b
the National Agreements "during the period of the next
nacienalagreenent." In the Oganization's view, the
"period of the next national agreement," began wth ica
racification on Septenber 9, 1996. Thus, the GWIs were ro
be amended prospectively but there was to be no recoupnent
for prior awis as they felloutside che period of the
National Agreenent.

The O ganization disputes the significance of the
August 1996 lecrer agreenent. The Organization contends
that the Regi onal Representative had no authority to enter
into the agreenent. Furthernore, in the Organization's
view, the agreement only covered prospective adj ust nent  of
wage rates, but left recoupnment for future consi deration
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Ar the time the letter agreenent was nade, the C}qgnization
nalntalps, che paxrties diid not know the total worth of the
Nat | onal Agreenenrs.

Carriers concend that Side Letter #2 makes clear that
the parties agreed to adopt the signing bonuses and wage
adj ustnents to be provided in the National Agreenents.
Carrier urges that the express language of Side Letter #2
includes an agreement to adjusc not only the wage rates once
the Nacional Agreenents were concluded, but also to adjust
the effective dates of the wage increases. Furthernoré, in
Carrier's view, the language of Side Letter #2 clearly
refers to the need to handle any overﬁaynents {or
underpayments)chat mght be made co the enpl oyees.

Carriers contend that the Local Agreements were nodel ed
on the Lake Termnal Agreement which clearly provided for
Carriers co recoup overpayments made as a result of GWIs
cthat exceeded those RrOVI ed for in the National Agreenents.
Carriers maintain that they were the parties nost at risk in
this arrangenent because they had no control over the
nati onal negotiacions. The ‘Organization, on the other hand,
was a party to the nacional negotiaciens and coul d exercise
a degree of control over the outcone.

Carriers contend that ies position finds further _
supPort in the August letter agreenent. Carriers maintain
chat ths Regional Representative was the person who
negoci aced three of the Local Agreements and that he
realized that carriershad a right to recoup overpaid GWiIs.
carriers ask, why would he have approached theEJ&E in
August in an effort to stop the overpaynents, if not to
mnimze what he knew would be substantial enployee
recoupment liability,

. side Letter #2 certainly was not witten as cIearIY as
. it could have been. After careful consideration and full
v reflection, the Board concludes that Carriers’

interpretation is a far |ess scrained reading of Side Letter
#2 than t he Organization's.

The O ganization interprets Side Letter #2 to read to
t he effectthat the parties woul d adopt prospectively the
GWIsprovided for under the National Agreenenta and
QrospectLver change the effective dates to conform thereto.
he parties “al so woul d adope the signing bonus, if any,

contained in the National Agreements and, if said bonus was
| ess than che bonus PIOVIded for in the LacalAgreenents,
Carriers would be entitled to recoup the difference.

, Unfortunately, for the Organization, its interpretation
is at odds wth the express language of Side Letter #2 in
several respects. First, the first paragraph of Side Letter
$2 calls for adjusting the wage increases to equal the
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anmount of wage increases in the National Agreenents and for
changing the effective dates to conform co the Nationa
Agreements.  Nowhere is the change in effective dates
exPressHy qualified to appIK to prospective wage increases
only. he inplication is that it applies co all wage
increases, 1including those that tookeffect prior ce
racification of the National Agreenent.

Second, the third paragraph of Side Letter #2
recogni zes chac the partiesw || need co meet to discuss the
handl'ing of rany overpaynents. » [f the only overpaynents
that cthe parties had anticipaced were bonus ‘overpayments. ic
woul d have been a sinple matter for themto have specified a
need to neet to discuss handling of bonus overpayments.
| nstead, the use of the cerm, *any overpayments,” on its
face and in the context of the prior reference to ,
adjustments in wage increases, Indicates that the parties
anticipated a need to discuss handing overpayments in wages.

Third, the mddle paragraph of Side Letter #2 specifies
the parries' incent to place che enployees in the sane
position with respect to wage inereases and bonus paynents
as they would have been in had they been covered by the
National Agreenments. W are not persuaded by the _
Organi zation's argument that the words, "during the period

of the next national agreenent® referred only o the peried .

followng che agreenents' ratification. The ‘parties knew
that one nmatter "at issue in the national negotiations was
thedegree of retroactivity, if any, in agwzs. It is clear
that the ﬁerlod of the next nati onal agrecnenc is far
broader than the period from the date of ratification
through the noratorium period provided for in the agreenent.
VW hold that, with respect to wage increases, the period of
the next national agreenent excends back to the expiration
of the noratorium of the prior national agreenent, i.e.
January 1, 1995.

' At first glance, the Organization's contention that |
Carriers' interpretation produces an absurd result of having
t he enpl oyees owe nmoney fromday one, even ifthe
Organi zation achieved its goals 1n national bargaining, has
considerable force. Mich of chat force, however is [0st
when Side Letter #2 is considered in the context of its
devel opnent.

The parties agreethat the LT Agreenent served as the
model for the subSQﬁ?ethoca| Agreements. That agreenent
recogni zed the possibility chat the enployees would have to
repay money tothe carrier and provided: *zf it should be
necessary to recoup an% money under this provision, che
Carrier shall recoup the nmonéy involved se as to not place a
substantial burden on the employes affected." Side Letter
#1 to the LT Agreenent provided that Carrier would recoup
overpaynents by reducing future wage increases and bonuses.

104y
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Thus, the result on che LT was to frontload the ulti rTBte
overal | pa& increase. Such a result was not absurd, but
fromthe Oganization's perspective, was quice sensible.

. Wien the parties adopcad the LT nodel, however, they
did not adopt the express agreenments for handling recoupnent
of overpaynents grﬁaymenp of underpaynments. InStead, they
agreed to nmeet within thirty days followng ratification of
cheNactional Agreenents to discuss how CO handl_s
overpaynents or under-payments. However, the LT Agreement
makes clear in Article viI{e): "In the event such nacienal
agreenent does not contain signing, or other lunp sum bonus
or wage adaus:men:s equal to or gxeater than the anounts set

forth’in this Agreement, such excess monies shall be repaid
to the Conpany.™ In other words, the clear |anguage of the
model for the Local Agreements between Carriers and the
g ani zation verifies what is inplied in the |anguage of

mted to overpaymencs of bonuses, but includes

g .
de Lecrer#2, that Carrier's abilicy to recoup I's not
er paynents of Gwis.

i.
|
- oV

~ Accordi n%ly, we adopt Carrier's basic interpretation of
Side Letter $2.° This interpretation, however, is subject to
our answers tolssues 2, 3, and 4.

Wth respect to Issue Nos. 2 and 3, the Organization
contends that tha 7 percent restoration to thecl erks NSP
and the lump mm paynent based on carmen'skill differentials
wera \Wage increases within the meaning of Side Letter #2.
The Organization maintains that PEB 220 clearly recomended
restoration of the 11 #oercent_ deduction in the 'Nsp and the
increase in skill differentials for carmen to equalize its
recommended econonm ¢ package with che UTU agreenent. The
equalization was nmade necessary by che UTU agreement's
retancion Of the 130m | e day and application Of GWIs tO
overmiles, These matters clearly were wages, in the
Organi zation's view.

The Organization contends that its handling of these
matters in negotiations that fol |l owed PER 228's
recommendations further shows that these matters were wages.
SPeuflcaIIy, the Organization observes, it traded 4 percent
of the NSpPrestoration and the prospective part of the skil
differentials fortwo 1.75 percent GWIs. It could have
traded nore orit could have traded |ess. The point,
according to the Organization, is that these macters clearly
I nvol ved”wages and are to be considered applicable to the
Local ' Agreenents under Side Letter #2.

The Or?ani zation recognizes that Carriers did not adopt
the NSP, bul concends that if Carriers had taken parc in the
nati onal negotiacions, a separate arrangenent woul d have
been negotiated for Carriers' enployees. The Organization
urges that it is entitled to set off the economc value of



AwO LD\ 9 S&A 109

_the 7 percent, rescorarien agai nst any recoupnent that
Carriers claim

The Organization further contends that the carmen do
receive skill differentials on Carriers and therefore, they
are entitled to the lump sum bonus baaed on the skill
differential increases contained in the National Agreenent.
The%aurlgeChat this amountal so nmust be set off agalnst any
of rricers' clains to recoupment from the Carmen:

Carriers contend that Side Letter #2 expressly adopted
only awis and bonus paynents. It did not adopc the general
Nat i onal reement package. Carriers urge that the 7
percent NSP restoration and the |lunp sum skill differential
payments were not adopted under Side Letter #2. In any
event, Carriers maintain, these nmatters do not apply to them
because they had not adopted che NSP and their Agreenents
did not provide for skill differentials.

_Carriers' concention that they only adopted a narrow
portion of the National Agreements |imted to matcers
expressly termed general wage increases and benus paynents
IS not borne out by the terms of the Local Agreements. The
parties expressly adopted cost of l|iving provisions, 401(k)
contributions, vacations and holidays from the National

Agreements. Indeed, there is not a single economc matter
in the Local Agreements that was not pegged co the National
Agreements.

Furthermore. we agree with the Oganization that the
context in which the 7 percent restoration to the NSP and
t he skill differentials for t he carmen indicate that they
are part of the wage increases provided for in the National
Agreements.  The NSP was part of the 1991 Inposed Agreenent
ich resulted from the recommendations of PEB 219. = pEB 219
reconmended that the recommendations of the wage Study
. Comm ssion to consolidate hundrede of existing clerk rates
' into fifteen wage grades be adopted and that the total
clerical payrol|l for each carrier on_the day prior to the
consol i dation should be reduced by 17 percent and then
spread across the new rates. In negotiations follow ng PEB
219's recommendations, carriers and the Organization agreed
to reduce the payrolls by 11 percent before spreading the
amount across the new rates. As a resultof the new rates,
enpl oyees rated in the higher new grades received wage
I ncreases. Enployees ratéd in the | ower wage rates would
have suffered wage cuts, but they avoided the reductions by
recei ving Enpl oyee Mai ntenance Rates (EMRs) .

PEB 228 recogni zed that nerely adoPtl ng the GwWIs and
| unp sum paynents from the uTu agreenent did noec produce an
econom ¢ package that was equivalent to the UTU agreement.
This was because the uTuU agreement retained the 130 mle day
and applied general wage increases to overnles. PER 228



recormended restoring the 11 percent reduction in_ctotal

payroll to the NSP as a method of equalizing the TCU package
Wth the UTU agreemenc.

The tie between the NSP restoration and wages is seen
even NDre clearly when we consider what TeU did with PEB
228 srecomrendation. It negotiated with the carriersco
reduce the restoration to 7 percent and instead te get two
1.75 percent Gwis. In addition, chose enployees subject to
the NSP who were not on EMRsreceived further wage increases
as a result of the 7 percent restoration. Thus, we conclude
that the 7 percent restoration was a part ofwageincreases
and 1S subject to Side Letter #2.

Simlarly, the increased skill differentials
reconmended by PEB 229 were also designed to equalize the
TCU package with the UTU agreement. TcUtraded the
prospective portion of that” increase for the two 1.75
percent awis. Skill differentials are a part of wages and
we agree with the Oganization that the lunp suns
representing the retroactive portion of the recommended
increase in skill differencials areal SO enconpassed w thin
Side Letter #2's provisions for wage increases.

The purpose of Sideletter #2 was to ensure that the
enpl oyees would be in che same position with respect to wage
increases as if they had been covered by the Nationa
Agreements.  Thus, ‘the question remains, how would the

enpl oyees have been treazed-if they had been subject co the
National Agreenents.

It is clear that Carriers' clerks would noc have
benefitted fromthe 7 percent restoracion because that
applied only to enployees subject to che NSP. Carriers were
not a part of che 1991 naeional negotiations and, in their
| ocal negotiacions, agreed not to adopt the NSP. |ndeed,
anmong the carriers that were party tothe 1991 and 1996

~ National Agreenents, only four actually fully inplemented
the NSP. he enployees of these four carriers received the
greatest benefit from che 7 percent restoration.

Several other carriers W0 were parties to the 1991 and
1996 National Agreenents |nPIenente_ the NSP only for new
hires. Because, excepcfor the Burlington Northern, these
carriers had veny few newhires, their employeesreceived
very little benefit fromthe 7 percent reastoracion. Some
small carriers who were parties to the 1996 Nationa
Agreenents never inplemented the Nspat all. Their
enpl oyees received no benefit from the 7 percent
restoration. The Organization's speculation thac if
Carriers had been parties tothe national negotiations it
woul d have negotiated a special arrangenment for Carriers
enPonees is inconsistent with the negotiacions as they
related to those carriers who werenot party to the wse or
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who did not inplenment-the NSP,fuIIY. The speculation is
based on bald assertion and w shful thinking.

In trading off part of the recommended NSP wage rate
restoration for gwIs, the Organization was trading wage
adj ustnents that bcnefitted sone of the enpl oyees for wage
adjustmencs that benefitted all employees. |t properly
exercised its authority and discretion as exclusive
representative for all employeesin determning the extent
to which jt woul d pursue such a tradeoff. |f Carriers had
been parties co the 1996 National Agreenents, their
enpl oyees woul d have been bound by the sane tradeoffs as the
enpl oyees of the other carriers were. Carriers' enployees
woul d* have received the benefits of the twe 1.75 percent
ewIs but would have received no benefits from the
adjustnments to the NSP. Accordingly, we answer |ssue No. 2
inthe negative.

_ Carriers contend that the lunp sum carmen skill
differential paynents nust be treated the sane way as the 7
percent NSP wage rate rescoration. The skill differentials
originated in the 1991 National Agreement which provided for
a joint skill adjustment study commiccee. The conmttee's
reconmendation8 resulted in a 1993 latter agreenent
providing for skill differentials. Because Carriers were
not parties to the 1991 Agreement or the 1993 letter
agreement, they contend that even if they had been parties
to the 1996 National Agreement they would not have been
covered by the lunp sum skill differential payments.

Carriers' argument msreads Side Letter #5. Side
Lectexr #5 provided for alumpsum paynent to, "Ajourneynman
who was paid a differential described in paragraph 1 of the

Cct ober 13, 1983 Letter Agreement . . * |ts coverage is
broader than those journeynmen paid a differential pursuant .
to the 1993 letter agreement. It covers any journeyman paid

a skill differential described in the letter agreenent.
Alchough Carriers were not parties to the 1993 letter
agr eenent Ihe¥ did pay skill differentials to the journeymen
described in the letter agreement. Accordingly, we conclude
that if Carriers had been parries te the 1996 "Nationa
reenents, journeymen carmen would have been entitled to
the lunp sum difféerential paynments in accordance with Side
Letter #5. W answer Issue No. 3 in the affirmative.

| ssue No.4 affects DMIRcl erks, carmen and ore dock
enpl oyees and EJ&E clerks, all of whom are covered by the
Steel " Road Health Plan. The Organi zati on concedesthat the
EJ&E IS entitled to the offset Tor BISE carmen, patrol nen
%Pd tel egraphers who are covered by the National Health
an.

~The Organization contends that the Walth and Wl fare
provi sion ofthe DMIR Agreenents contai ned no refarance to
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cost offsers and the gJ&E O erks Agreenent contained no
Health and Welfare language at all.” In contrast, the BRJ&E
Carnen, Patrolnmen and "Tel’egraphers Agreenents expressIK
erioyl ded that the parties woul d adopt any changes to the

Nati onal Health Plan contained in the National “Agreenent,

i ncl udi nfq_ any enployee cost-sharing provisions. ~In the
Organi zafion”s view, these language differences make it
clear chat the parties did not intend to adopt e\r/w\z)l otyee cost
sharing for enployees covered by the Steel Road Wealfh Plan.

The Organization rejects Carriers' contention that,
because the cost sha,rllnP produced offsets against GwWwis,
Carriers must get simlar offsetsto place the enployees in
the same poeicion with respect te wage increases as they
woul d have been in if they had been covered by the National
Agreement. The Organization maintains that health and
welfare cost shari ng was ani ssue that wasentirely
i ndependent of wage increases. According to the
Organiracion, the only reason tha cost sharing was offset
agai nst GWIs was to enable enployees to pay cheir share of
the premuns on a pre-tax basis.

Carriers contend that, because the health insurance
cost sharing wasoffset against GWwIs, it must get the same
of fsets under Side Letcer #2. Carriers further contend that
the intent to provide for health insurance offsets is nade
clear in Article Ill of the Local Agreements whi ch adopt ed
any changes in the National Agreenent concerning COLA
provi sions, includin anl\)él caps and offsets. Carrijer
observes that the 1991 National Agreenents provided for
heal th i nsurance cost sharing asan offset against COLA
paynents and that che parties anticipated that such cost
sharing would be handled simlarly in the 1996 National
Agreenent. ~ That the cost sharing ended up as an offsect
against GWIs i nstead shoul d not change the result.

Aswith the firstthree issues, our xesolution of the
' fourth issue focuses on the parties' |anguage when read
literally and in context.

Carriers could have covered thenselves by negotiating
for |anguage expressly agreeing to be bound by whatever cest
sharing arrangenents "agreed to in national bargaini n%, | 't
did sowith respect to chose EJ&E crafts covered by the
National Health Plan. It failed to do so for the DMIR
crafcs and the egse clerks. Thus, there in no general
presunption that Carriers are entitled to have the cost
sharing arrangenments agreed toin the National Health Plan
applied to che Steel Road Healch Pl an.

_ However, that does not necessarily render the health
insurance cost sharing provision irrel'evant. ror exanpl e,
Article mo the parties' Agreenenta specifically adopted
any offsets that mght be contained in the coLA provisions
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of the Nati onal Agreenments. Thus, if theNational Agreenent
had followed the 1991 pattern and offsetthe cost sharing
agai nst cota lunmp sum paynents, the plain |anguage of
Arcicle |11 would have given Carriers cha benefit ofthe
cost shari ng.

Instead, the cost sharing was offset against two of the
GWis. Specifically, Article I, section 3 of the National
Agreenent's provided:

Effective July 1, 1996, all hour{Y, dai |y, weekly and
monthly rates of pay in effect on June 30, 1996 for
enpl oyees covered by this Agreement shall be increased
bK one and three-quarters (1-3/4) percent applied in
the sane manner as provided for in Section 1 hereof and
applied so as to give effect tothis increase
I rrespective ofthe method of payment, except thatfor
the 12-month period beginning July 1, 1996, such rates
shal | be se increased Dy thaf percentage which is equal
to the excess of(i) oné and three-quarters (1-3/4)
Fercent(expressed I n cencs per hour) over (ii) the
esser of (x) one-half of the amount described in
cl ause (1) above and (yJthe cents per hour produced by
dividing $76.68 by the average conposite straight-tine
equi val ent hours that are subject to wage increases for
the |atest year for which statistics are available,

Article 1, Section 5 provided:

Effective July 1, 1998, all hourly, daily, weekly and
monthly rates of payineffect on June 30, 1996 for
enpl oyees covered by this Agreenent shall be increased
bK one and three-quarters (1-3/4) percent afpl|ed in
the sanme manner as provided for in Section hereof and
applied so as to give effect ro this increase
irrespective of the nethod of payment, except that for
- t he 12~monch peri od beg|nn|n July 1, 1998, such rates
} shall be so increased by tha ﬁercentage which is equa
to the excess of (i) one and three-quarters (1-3/4)
percent (expressed in cents per hour)over{ii)t he
lessaxr Of (x} one-half ofthe amount described in
cl ause (1) above and (y)the cents per hour produced by
the foIIomna%.conputatlon:.one-quarter of the amount,
i f any, by which the carriers’ paynment rate for1998
for foreign-to-occupation health benefira exceeds such
rate for 1995, mltiplied by gne and one half, and then
divided by the average conposite straight-tine
equi val ent hours chat are subject to wage increases for
the latesctyearfor which statistics are avail able.

. Thus, the enployee health insurance cost sharing was
built into the definitions of che GAIs that the parties in
the Local Agreements agreed to adopt. It may well be, as
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t he arganization asserts, that this was done to enable
employees To pay their share of t he premiumsw th pre-tax
dollars. However, W€ cannot agreew th the Organization
that the nethod of payment nmakes no difference. If the
National Agreenents had provided for each enployee co wite
a check to cover his share of the prem uns, or evenif it
had provided for it as a separate payroll deduction,
Carriers would not be entitled to simlar treatment because
the standby agreements did not expressly adopt the cost
sharing proviSions for enployees covered by the Steel Road
Health Plan. However, b}/] witing the cos:.sharirf into the
definition of the eWwis thenselves, the National Agreenents
affecctd the very wage increases that the Local Agreenents
provi ded woul d be adopt ed.

W& regardthe resolutron of this issue as anal ogous to
t he resolucion of Issue No. 3. In Issue No. 3, itwas clear
that Side Letter #5 did not limt its application to carmen
covered by thel1l993 Letter agreementc. ther, it apPI led to
carmen pPaid a differential described in the 1993 Letter
Agreement. This category was broader than those who were
party co the Letter Agreement and included Carriers.

_ Simlarly, the National Agreements‘ proviaiona for GwWIs
did not distinguish between enpl oyees subject to the

Nat i onal Health Planand those who were subject to a
different plan. |t applied the same Gwis, as defined in the
Agreenents, to all enployees. If carriers had been parties
to the National Agreements, t he employees woul d have
received GWIs calculated in the sane manner as everyone else
and those would have included the cost sharing offseéts.

Accordingly, we will answer Issue No. 4 in che affirmative.
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AWARD

_ Issue No. 1 ¥+ e nowered as follows: Under the terms of
side Letter #2, Carrieris entitled co recoup the difference
bet ween the wages and signing bonus actually paid to BI&E
and DM R enpl oyees and the wages and sigming bonus thoae
enpl oyees woul'd have received under the National Agreenents
for the period beginning January 1, 1995 and ending with the
adj ustment of wages to conform te the National Agreenents.

| ssue No.2 is answered in chenegative.
[ssue No. 3 is answered in the affirmative.

[ssue No. 4 is answered in the affirmative.

. A K,

-
Martin H. Malin, al rman

J.M.\'Parker,

Employee Membexr
Dated at Chicago, Illinois, June 11, 1997.
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INTERPRIETATION TO AWARD NO. 1

Martin H Mlin, Chairman & Neutral Member
Joel M Parker, Enployee Menber
John F. Ingham Carrier Member

Cast No. 1 posed the followi ng question to this Board:
| ssue No. 1:

“Under the terms of Side Letter #20fthe 1995 standby
agreenents on the EJsEand pm&IR,how shoul d the
substquenc Sept enber 9, 1996 National Agreenents be
aﬁpl 1ed? |f adjuacments are determ ned tobe due, how
shoul d such adjustnents be cal cul ated?"

In our award, we answered IssueNo. 1 as follows:

"Under che terns of Side Lecrer $2, Carrier is entitled
to recouP the difference between the wages and signing
bonus actually paid to EJ&E and DMIR enpl oyees and the
wages and signi n? bonus those enpl oyees woul d have
recei ved under the National Agreenents forthe period
begi nning January 1, 1995 and ending with the

adj ust nent of wagesto conform ca the National
Agreenents. =

~ The Organization has requested an |nterﬁretat|on of
this aspect of Anard No. 1. 'Specifically, the Organization
asks the Board to determne how Carriers are to récoup the
amounts provided i'n our award. Carriers have indicated
their intent to recoup $65.00 per paycheck until they have
recovered the entire overpaynment from each enployee.” The
O gani zation proposes that Carriers recoug $40.00 per
paycheck, in accordance with a proposal that had been nade
in an effort to settle this dispute during handling on the

104
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property. Carriers have agreed to recoup $40.00 per
paycheck pending i ssuance of this Intcerprecacion.

The maxi num anount that any enployee mght owe is
$2,400.00. Few if any enployees actually owe that amunt.
A rough estimate of the average ampunt owed i S $1,800.00.
Recoupi ng $65.00 per paycheck "enables Carriers to recover
the maximums2,400.00 by the end of 1998. Recouping $40.00
per paycheck enables Carriers to recover $1,440.00 par
englo gﬁ%? the end of 1998 and the $2,400.00 maxi num by che
end o :

The Organi zation contends that a key element of our
reasoning in Amard No. 1 was our finding that the Agreenent
at issue was nmodeled on a simlar agreement involving the
Lake Termnal Railroad Conpany, a sisSter conpany of
Carriers. The LT agreement expressly provided” that
recoupment should be made from futuré wage increases. The
O gani zation observes that our award relied on this
provision of the LT agreement to rationalize what otherwise
woul d have been a result that guaranteed that enpl oyees
woul d owa the Carriers noney even if the Oganization had
succeeded in achieving its national bargaining goals.

Carriers respond that the instant Agreenents did not
contain the side letter that the LT agreenent contained
| imting recoupment ce deductions againsc future wage

increases. Instead, the instant Agreements provided for the

parties to meet within ehirey days following ratification of
che National Agreenents to discuss the method of recoupnent
of overpaynments. The parties did nmeet and were unable co
reach agreement. Carriers urge thattheir proposal to
recoup $65.00 per paycheck is reasonable, ‘especially
con3|der|n% how long Carriers have deferred recoupnént to
date. To hold otherwise. in Carriers' view would beto
hold Carriers co a termofthe LT agreenent to which they
did not assent.

_ The Oganization further contends that setclenent ,
di scussions produced proposals whereby Carriers would begin
recopp|n? 540. 00 per Paycheck in July 1997. Carrjers were
willing to follow that recoupnent schedule, but the
Organi zation ultimately rejected the settlenent proposal
The organizacion urges that Carriers were satisfied with a
$40. 00 per paycheck recoupnent and are now seeking a faster
recoupment schedule to punish the Oganization for caking
the case to arbitration. carriers respond that they were
willing to recoup atthe rate of $40. 00 per paycheck if that
woul d Settle the ‘entire dispute. The gani zation rejected
that settlenent proposal and chose to go to arbitration.
Carriers maintain that they should not now be held to a
settlenent offer that the Organization rejected.

(04
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The Board agrees with Carriers that their proposal to

recoup $65.00 per paycheck does not amount to punishment of

he organizacion forexercising its rldght_ to go to
arbicration. The Organization was faced wth a choice
resulting from che sectlanent proposal. 1t could accept the
?roposal or seek a nore favorabl e cuccome,and risk a lass

avorable one, in arbitration. Carrier's wllingness to
recoup at the rate of $40.00 per paycheck in exchange for
avoi ding cthe uncertainties and expense of arbitration doss
not provide abagsforresurreCC|n% that offer once
Carriers have bean forced to go through the arbitration
process.

We recognize that Carriers were not parties to Side
Letter No. 1 ta the Lt agreement. Instead, they agreed to
meecwith the Organi zation within chircy days fol | ow ng
ratification of the Nacional Agreements_to discuss t he
nmethod of recouping any overpaynents. The agreementc to neet
and di scuss, however, "did notarise in a vacuum Rather it

. arose as part of an_agreement that general]y was nodeled on
the LT agreement. Theé LT side lettér provided the parties'
agreed-on method of balancing the hardship to engloyees of
having co repay the carrier against the carrier'8 interest
in recovering its noney in a reasonable period of cime. The
meetings cal | ed for in the EJ&& and DM R Agreenents
contenpl at ed discussions focused onasimlar bal ancing

rocess. Because the parcies have not been able to agree on
ow the bal ance should be struck, they haveturned to this
Board to resolve the matter

W recognize that Carriers have deferred collecting the
overpaynents for a considerable period oftime. However,
the difference to Carrier6 between recoupi ng $40.00 per
paycheck and $65.00 per paycheck is relatively small. At
$40.00 Per paycheck, Carriers will have recouped s$1,440.00
per enployee by the end of 1998. There arefew, if any,
eEg!oyeeG who owe the theoretical maximum of $2,400.06.

. Using the rough escimace of an average overpaynment of
$1.800.00, it is apparent thac Carrier will have recouped
most of what wao owed co them by the end of 1998.

Furthernore, a significant nunber ofenployees probably owe
| ess than s$1,800.00, especially those carmen who wa held are
entitled to lunp sumski ||l differencial paynents.

Therefore, al chough precise figure6 were not provided to the
Board, we are reasonably confident that recoupnent ac $40.00
per paycheck will result in only a snmall anount of the

over paynent recoupnent being deterred into 1999.

On the other hand, recouprment at $65.00 ger(faycheck
does pose a hardship to the enployees. The $65.0

recoupnent will result in a decrease in take hone pay for

all affected enployees. Athough the decrease is relatively
smll, we find that its inpact on individual enployees is
likely co be greater than the inpact on Carriers of
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deferring a smallportion of the recoupnment into 1999.
Furthernore. although Carriers object chat they have given
the enpl oyees an interest free |oan forseveral years now
and will Continue co do so until they have fully recouped
the overpaynents, Carriers effectively agreed to give the
enpl oyees an interest free |loan when they agreed Co follow
the LT nodel of front |oading the general wage increases.

Accordingly, we wll award that Carriers tay racoup at
t he rate of $40.00 per paycheck. W do so not bécause
Carriers previously offered such a recoupnent rate inan
effort to settle the dispute. Nor do we do so because it
mrrors the LT side lecter. Rather. we nake this award
because it strikes a better balance than Carriers' dproposal
between Carriers’ incerests inspeedy recoupnent and the
QOrgani zation's interest in mnimzing the effects of such
recoupment on the enployees. V& note that the O ganization
does not dispute Carriers' ability te recoup any reciring
enpl oyee' s unpaid balance ar the tinme of ratirenenc. Such a
provisron will be included in our award.

AWARD

Carriers rra¥ recoup che overpaynments at the race of
$40.00 per paycheck, provided thac this enables Carriers to
conpl ete the recoupnent by the end of December1999.

Carrier may recoup the outstanding balance from any enpl oyee
who retires prior co f£ull recoupnent atthe cime 0

retirenent.
ﬁarufn H. ;Ellufn, Chatitfan
.F. Ingham, J

Carrier Member E‘.ri'np Oyee Member

Dat ed ae Chicago, Illinois, July 28. 1997.



