
SBA No. li30 

STATEMENT OF TXE DISPUTE 

This dispute is between the Brotherhood of Maintenance 
of Way Employes ('BMWE" or “UniOn”) and the Burlington Northern 
Santa Fe Railway ("BNSF" or "Carrier"). It involves the 
interpretation and application of Article XIV of the parties' 
1996 National Agreement and Rule 38 of the 1982 Local Agreement 
between the BMWE and the former Burlington Northern Railroad 
Company ("BN"), as revised. The dispute involves only employes 
who work under the 1982 BN Local Agreement. 

Article XIV of the 1996 National Agreement ("Article 
XIV") provided .a new travel allowance to be paid to employes who 
are required to work away from home. In its entirety, Article 
XIV reads as follows: 

ARTICLE XIV - TRAVEL ALLOWAN- 

(a) At the beginning of the work season 
employees are required to travel from their 
homes to the initial reporting location, and 
at the end of the season they will return 
home. This location could be hundreds of 
miles from their residences. During the work 
season the carriers' service may place them 
hundreds of miles away from home at the end 
of each work week. Accordingly, the carriers 
will pay each employee a minimum travel 
dLlowancc as follows for all miles actually 
traveled by the most direct highway route for 
each round trip: 

0 to 100 miles $ 0.00 
101 to 200 miles 
201 to 300 miles : 5:: 
301 to 400 miles $ 75:oo 
401 to 500 miles $100.00 

Additional $25.00 payments for each 
100 mile increments. 
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(b) At the start up and break up of a gang, 
an allowance will be paid after 50 miles, 
with a payment of $12.50 for the mileage 
between 51 and 100 miles. 

(c) Carriers may provide bus transportation 
for employees to their home area on weekends. 
Employees need not elect this option. 

Section 2 

For employees required to work over 400 miles 
from their residences the carrier shall 
provide, and these employees shall have the 
option of electing, an air travel 
transportation package to enable these 
employees to return to their families once 
every three weeks. Ground transportation 
from the work site to the away from home 
airport shall be provided by each carrier, 
and on the return trip the carrier shall 
provide ground transportation from the away 
from home airport to the lodging site. In 
dealing with programmed work, the employees 
and carrier may know how long the employees 
will be required to work beyond the 400 mile. 
range, and the employer can require the 
employees to give advanced notice of their 
intention to elect the air transportation 
option so that the carrier may take advantage 
of discounted air fares. Employees must make 
themselves available for work on at least 
ninety percent of the regularly scheduled 
work days during the three week period. And, 
they will not qualify for the travel 
allowance set forth in Section 1 during the 
three week period. Irrespective of the 
customary meal and lodging entitlement that 
employees have under their local agreements, 
when employees elect the air transportation 
option, they shall be entitled to m@als and 
lodging during the two away-from-home 
weekends in the three-week cycle and they 
shall not be entitled to meals and lodging 
during the third weekend upon which they 
return home by air transportation. 
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Section 3 

Nothing herein shall be construed to bar the 
parties from reaching mutual agreement on 
alternative arrangements. 

Section 4 

This Article shall become effective ten (10) 
days after the date of this Agreement except 
on such carriers where the organization 
representative may elect to preserve wq . . rules or oract'ces oe t I z Q to tra el 
allowances by Aotific&?oi Fo the auzhorized 
carrier representative. 

(Emphasis added.) 

The BMWE did not elect to preserve existing rules or practices 
pertaining to travel allowances, and it is agreed that all. such 
rules .and practices have been replaced by Article XIV. 

Rule 38 of the 1982 BN Local Agreement ("Rule 38") 
provides as follows, in pertinent part: 

RULE 38. MOBILE HEADQUARTERS (WITH OR 
. . WITHOUT OUTFIT CARS) - LODGING - MEALS 

A. Other than as provided in Rules 37 and 
39, the Company shall provide for employes 
who are employed in a type of service, the 
nature of which regularly requires them 
throughout their work week to live away from 
home in outfit cars, camps, highway trailers, 
hotels or motels as follows: 

(1) If lodging is furnished by the 
company, the outfit cars or other lodging 
furnished shall include bed, mattress, 
pillow, bed linen, blanket, towels, soap, 
washing and toilet facilities. 

(2) An expense allowance for furnishing 
and laundering pillows, bed linens, 
blankets and towels in the amount of 
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thirty (30) cents will be allowed for 
each day that per diem meal allowance is 
paid. In the event the Company arranges 
to furnish and launder pillows, bed 
linens, blankets and towels, this expense 
allowance will not apply. 

B. Lodging facilities furnished by the 
Company shall be adequate for the purpose and 
maintained in a clean, 
condition. 

healthful and sanitary 

C. If lodging is not furnished by the 
Company the employe shall be paid a lodging 
allowance of $10.75 per day. 

D. If the Company provides cooking and 
eating facilities and pays the salary or 
salaries of necessary cooks, each employe 
shall be paid a meal allowance of $2.50 
L56.25 under the 1996 National Agreement] per 
day. 

E. If the Company provides cooking and 
eating facilities but does not furnish and 
pay the salary or salaries of necessary 
cooks, each employe shall be paid a meal 
allowance of $5.00 [$12.75 under the 1996 
National Agreement1 per day. 

F. u tb.- emoloves are required to obtain 
their meals in restaurants or couries, 
each enmlove shall be Dald a meal allow- 
gf S .50 rS19.00 under the 1996 Na+loml 
doer 

G. plr, foreaoino p.e.& lodoigq 
(ifle) allowz&ce shall be dd fog 
a davmthcludinq rest 

holiw except that it shall not 
be payable for wo;k days on which the employe 
is voluntarily absent from service, and it 
shall not be payable for rest days or 
holidays if the employe is voluntarily absent 
from service when work was available to him 
on the work day preceding or the work day 
following said rest days or holiday. 
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NOTE: Employes whose place of residence 
is less than thirty (30) miles 
from the work site will not be 
allowed the lodging allowance for 
rest days and holidays unless 
worked on those days. The place 
of residence is determined by 
Company records reflecting the W- 
4 form filed at time of 
assignment to position. 

(Emphasis added.) 

This dispute arose when, upon implementation of Article 
XIV, the Carrier discontinued payment of the per diem meal 
allowance provided for in Rule 38 on rest days when employes 
travelled home and were paid a travel allowance under Section 1 
of Article XIV.' The Carrier maintains that Rule 38 per diem 
meal allowances payable on rest days when employas travel home 

.are'a "rule or practice pertaining to travel allowances" because 
they serve the same function as the new payments provided for in 
Article XIV -- compensation for the costs of weekend travel 

between the work place and home.' The BMWB insists that Rule 38 
meal allowances are just that -- m@al allowances -- and that they 
do not pertain' to travel allowances for purposes of Section 4 of 

Article XIV. . 

'There is no dispute that under the express terms of Section 
2 of Article XIV employes who elect the air transportation option 
are not entitled to a meal allowance during the weekend upon 
which they travel home. 

'The Carrier furnishes lodging, so there is no equivalent 
issue raised with respect to lodging allowance under Rule 38(g). 
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Prior to 1967, the railroads did not generally provide 
travel allowances for weekend trips home for maintenance of way 
employes required to work away from home, sometimes at 
considerable distances. On a local basis, carriers provided 
varying degrees of assistance for meals and lodging while 
employes were working away from home, but there were no national 
rules. 

In 1966, BMWE and several other Unions sought to obtain 
on a national basis the following benefits for employes who 
worked away from home: (1) meals and lodging or full 
reimbursement for the cost thereof; (2) transportation between 
home and work locations and from one work location to another or 
reimbursement for the use of personal'automobiles or public 
transportation; and (3) compensation for ail time expended in the 
carrier' s interest, including time in transit between their home 
and work locations at the beginning and ending of the workweek 
and transit between work Locations outside of regular hours. The 

parties, which included BNSF's predecessors, were unable to reach 
agreement on these issues and submitted them to Arbitration Board 
No. 290. _ 

Arbitration Board 290 consisted of two neutral members, 
Paul Hanlon (the Chairman) and David Stowe; two carrier members, 
Alvin Egbom and Richard Harvey; and two union members, George 

Leighty and Harold Crotty (then President of the BMWE). The 
Board issued its Award and Opinion on September 30, 1967. The 
Board denied the union's request for a travel allowance (time and 

mileage) for weekend trips home, although it did provide a travel 

allowance for travel between work points outside of regular 
hours. The Award did include provisions for a meal allowance and 
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for reimbursement of actual lodging expenses not in excess of 
$4.00 per day in cases where the carrier did not provide lodging. 

The meal allowance provision was as follows: 

0. 

1. 

2. 

3. 

4. 

Meais 

If the railroad company provides cooking 
and eating facilities and pays the salary 
or salaries of necessary cooks, each 
empLoyee shall be paid a meal allowance 
of $1.00 per day. 

If the railroad company provides cooking 
and eating facilities but does not 
furnish and pay the salary or salaries of 
necessary cooks, each employee shall be 
paid a meal allowance of $2.00 per day. 

If the employees are required to obtain 
their meals in restaurants or 
commissaries, each employee shall be paid 
a meal allowance of $3.00 per day. 

The foregoing per diem meal allowance 
shal.1 be paid for each day of the 
calendar week, 
holidays, 

including rest days and 
except that it shall not be 

payable for work days on which the 
employee is voluntarily absent from 
service, and it shall not be payable for 
rest days or holidays if the employee is 
voluntarily absent from service when work 
was available to him on the work day 
preceding or the work day following said 
rest days or holiday. 

Subsequently, these paragraphs, with some modification, were 
included in Rule 30 of the 1971 RN Agreement and were reissued in 
Rule 38 of the 1982 BN Agreement quoted earlier. The amount of 

the per diem meal all.owance was increased in negotiations in 
1978, 1981, 1986 and 1991, but these provisions otherwise 

remained unchanged. 
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The 1991 National Agreement was based on 
recommendations of Presidential Emergency Board (PEB) No. 219 
which were imposed on BMWE and mOSt railroads, including BN, by 
an Act of Congress. Article V of the 1991 Imposed Agreement 
provided for increases in meal and lodging allowances derived 
from Award 298. It also provided in Section 3 that: 

s t'on ec.l,s 

On carriers where expenses away from home are 
not determined by the allowances made 
pursuant to the Award of Arbitration Board 
No. 298, such allowances will not be less 
than those provided for in this Article. 

The 1991 Imposed Agreement also granted the carriers 

the right to operate "production gangs" on a regional or system 
,basis and required the parties'to arbitrate over the applicable 
terms and conditions if they could not reach agreement. BN and 
BMWB did not reach agreement and submitted their dispute to 
Arbitrator Joseph Sickles. The Sickles Award included a 
provision which allowed the Union to accept the following BN 

proposal: 

Regional/System Production Gang employees 
will be provided a travel allowance of $20.00 
for each week worked, except that if the 
employee elects to remain at their lodging 
facility during their rest days, the employee 
will be ineligible for the end of work week 
travel allowance. 

The BMWE accepted this proposal and, thereafter, BN employes on 
regional and system production gangs received this travel 
allowance in addition co the seven day per week meal allowance 
provided for in Rule 38. 
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In 1994, BMWE and carriers represented by the National 
Carriers‘ Conference Committee (NCCC), including BNSF, exchanged 
proposals to change existing agreements. BMWE's proposals 
included a change in the existing system of providing allowances 
for away from home expenses. Its proposal sought reimbursement 
for the actual cost of meals and lodging, and travel time and 
mileage for trips between home and the work site. The carriers 
proposed only to increase per diem payments consistent with 
previous practices and Award 298. The parties were unable to 
reach agreement and PEB No. 229 was appointed to recommend a 
settlement. PEB 229 issued its report on June 23, 1996. Its 
recommendations included increases in the maximum reimbursement 
for actual lodging expenses and meal allowances provided under 
agreements derived from Award 298 and a redommendation that: 

On carriers where expenses away from home are 
not determined by the allowances made 
pursuant to the award of Arbitration Board 
No. 298, such allowances should not be less. 
than those recommended herein. 

PEB 229's report also stated: 

We recommend that the award of Arbitration 
Board No. 298 be amended to provide for a 
travel allowance for employees who are 
employed in the maintenance of way crafts who 
regularly are required throughout the work 
week to live away from home. We also 
recocmaend that on Carriers where expenses 
away from home are not determined by 
Arbitration Board No. 290, that the 
appropriate general chaimn or chairmen be 
given the option of electing the below set 
forth travel allowance or retaining the 
travel allowance options that may be provided 
under their local agreements. 
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The travel allowance recommended by PEB 229 formed the basis for 

Article XIV of the subsequently negotiated 1996 National 

Agreement. Sections 1 and 2 of Article XIV (quoted at the outset 
of this decision) are identical to PEB 229's recommendation, 
except for the last sentence of Section 2.' 

After the September 26, 1996 National Agreement went 
into effect, the Carrier informed BMWE that, pursuant to Section 
4 of Article XIV, regular payments of the Sickle Award $20 travel 
allowance and Rule 38 rest day meal allowances would cease and 
would be replaced by Article XIV benefits for members of regional 

and system gangs.' The Carrier continues to pay the Rule 38 
meal allowance on work days and on weekends when an employe does 
not claim travel benefits under Article X1V.I 

In response to the Carrier's refusal to pay the rest 
day meal allowance to employes who receive a travel allowance 
under Section 1 of Article XIV, BMWE filed three claimsunder the 
grievance procedure of the 1982 BN Local Agreement. It also 
filed suit in federal court, in Denver, arguing that, under the 
Railway Labor Act (RLA), this was a Ynajor disputeR over which it 

'The last sentence of Section 2 negotiated by the parties 
replaced the following sentence at the end of PEB 229's 
recommendation: They [employes who elect the air transportation 
option and, therefore, do not qualify for the mileage travel 
allowance during the three-week cycle] shall however be entitled 
to meals and lodging during the two away-from-home weekends in 
the three-week cycle." 

'The parties are engaged in a separate dispute over whether 
Article XIV benefits are limited to employes on regional and 
system gangs. 

'Evidently, the NCCC's general position is that all rest day 
meal allowances are displaced under Section 4 of Article XIV, but 
some carriers, including BNSF, have allowed employees to claim 
meal allowances on rest days when they do not claim an Article 
XIV travel allowance. 
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was entitled to strike. The parties meanwhile agreed to process 
the claims filed under the grievance procedure to the highest 
carrier officer and to hold them there pending the outcome of the 
federal litigation. On June 17, 1997, the court ruled that the 
dispute was a "minor dispute" which must be arbitrated under 
Section 3 of the RLA. On December 5, 1997 the parties agreed to 
establish this Special Board of Adjustment No. 1100 to arbitrate 
the three claims that previously had been filed. 

The first claim was filed on December 16, 1996 on 
behalf of H. F. Wendtlandt, Sr. and H. F. Wendtlandt, Jr. The 
second claim was filed on the same date on behalf of "all members 
who the Carrier has denied them their weekend per diem when they 
were compensated for their Travel Home Allowance per Article XIV 

" . . . . . The third claim was filed on January 0, 1997 on behalf of 
"all members" of gang TP-02. In addition to denying the claims 
on the merits, the Carrier maintained that the second and third 
claims were improperly filed because they failed to specifically 
list claimants' names and other required information. 

AMWB POSITION 

The BMWE contends that its decision to accept the 
travel allowance provisions of Article XIV did not have the 

effect of abrogating the payment of per diem meal allowances on 
rest days and holidays provided for in Rule 38. 

The BMWE's main point is that the clear language of 

Article XIV and Rule 38 supports its position. Under Section 4 

of Article XIV, the Article XIV travel allowance replaced and 

abrogated "existing rules or practices pertaining to travel 
allowancesO'. The $20 per week travel allowance provided under 



12. S3A NO. 1133 

the Sickles Award is such a rule. But the meal allowance 
provided under Rule 38F and 3SG is a meal allowance, not a travel 

allowance. There is no basis in either Rule 38 or Award 298, on 

which Rule 38 was based, to find that the meal allowance provided 
thereunder is a travel allowance. Indeed the Opinion of the 
neutral members of Arbitration Board 298 specifically stated that 

the unions' request for compensation or reimbursement for weekend 
trips home should be denied. 

The BMWE argues that its position is supported by 
Section 2 of Article XIV. In adopting the recommendations of PEB 
229, the parties revised the last sentence of Section 2 which 
relates to the air transportation option. The plain language of 
that revised sentence shows that it was drafted to clarify that 
an exception to the "customary meal and lodging entitlement" was 
being created when etnployes chose the air transportation option. 
Under BNSF's interpretation of Section 4, there would be no 
surviving "customary meal and lodging entitlement". 

The BMWE contends that the bargaining history of 
Article XIV supports its position. In the proceedings before PEB 
229, both parties repeatedly stated that the Award 290 meal 
allowance was to defray expenses for meals and that Award 298 did 
not provide compensation in any form for weekend trips home. 
BMWE insists that the Carrier should be estopped from asserting 
an inconaistcnt position in this arbitration, namely, that the 
meal allowance on rest days is a rule or practice pertaining to 

travel allowance. Even if not estopped, as it should be, BNSF's 
credibility is impeached by the inconsistent position it asserted 
in the PEB 229 proceedings. The report of PEB 229 shows that the 
Board intended that BMWE elect between the new national travel 

allowance it recommended and existing local travel allowances, 
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and did not intend BMWE to elect between the new national travel 
allowance and other national allowances established by Award 298. 

The BMWE urges that the evidence submitted by BNSF (the 
Crotty letter and Egbers declaration) to establish that 
Arbitration Board 298 understood and intended the payment of meal 
allowance on rest days as a travel allowance should be excluded 
under both the par01 evidence rule and the "mental processes" 

rule. Examination of the deliberative processes of members of 
the Arbitration Board would destroy the finality of arbitration 
awards and chill the functions of tripartite boards. Moreover, 
the BMWE argues, even if such evidence were admissible it does 
not establish that the meal allowance was a rule or practice 
pertaining to travel allowances. The BMWE stresses that the meal 
allowance provided for in Award 298 is only an allowance and does 
not cover the actual cost of meals away from home. It also 
points out that even when employes travel home on weekends or 

holidays they may incur away-from-home meal expenses on those 
days before leaving and/or after returning to camp and/or en 
route. Even assuming, and there is no proof of this, that an 
employe spent the rest day meal allowance to defray the cost of _- 
traveling home, that would not transform the meal allowance into 
a travel allowance, any more than the meal allowance would become 

a "clothes allowance" if the employe used the money to purchase 

work clothes. 

The BMWR further argues that any unwritten 

understandings that Board 298 may have had concerning rest day 
meal allowances were superseded and abrogated by Rule 69 of the 
1971 and Rule 70 of the 1982 BN Local Agreements, which provide 
that: O*[t]his Agreement supersedes all previous and existing 

agreements, understandings and interpretations which are in 

conflict with this Agreement." Rule 38 of the 1971 and 1982 BN 
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Local Agreements provides for a per diem "meal allowance" to be 
paid "for each day of the calendar week, including rest days and 

holidays", and any prior understandings are of no effect. 

Not only is the language in Rule 38 clear, the BMWE 
asserts, but the parties have acted in accordance with that 
language for almost 30 years. The parties' conduct clearly shows 
either that there never was an understanding that meal allowance 
payments on rest days actually were rules or practices pertaining 
to travel allowances or, if such an understanding ever existed, 
it was superseded by the 1971 and 1982 BN Local Agreements or 
simply abandoned by the parties in favor of the plain language of 
Award 298, which is incorporated in Rule 38 of the BN Local 
Agreement. This history culminated in the PEB 229 proceedings 
where the parties clearly, .conclusively and in writing stated 
that Award 298 provided allowances for meals and did not provide 

compensation of any type for weekend trips home. In the face of 
this history, it simply is not possible to credibly assert that 
the parties to the 1996 National Agreement had an understanding 
that the payment of meal allowances on rest days was a rule or 
practice pertaining to travel allowances. 

Finally, the BMWE contends that BNSF's position in this 
dispute leads to absurd and nonsensical results. Employes often 

remain at their work location on weekend rest days. Even when 

they are able to go home, the distances are often so great that 

they must obtain meals in transit. Yet under the Carrier's 
interpretation of Article XIV, such employss would not be 

entitled to weekend meal allowance. The BMWE insists that as a 

matter of contract, Section 4 of Article XIV cannot displace Rule 

38 meal allowances on some weekends and not others. It maintains 

that the Carrier cannot apply Section 4 as a faucet, turning it 

on and off as it chooses. By continuing to pay the meal 
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allowance on rest days when an employe does not travel home, so 
as to avoid an absurd result, the Carrier has tacitly 
acknowledged that its position is internally inconsistent and 

unreasonable. 

The BMWE argues that Award 298 meal allowances do not 

compensate employes for the full cost of meals. So to deprive 
them of weekend meal allowances, even if they might not have 
away-from-home meal expenses on some weekends, would increase the 
extent to which they already subsidize the Carrier's most 

productive gangs. In this regard, the BMWE stresses that it long 
has sought to replace the artificial allowances of Award 298 with 
full reimbursement for actual meal costs, but the carriers have 
vigorously fought to retain those allowances because they are 
cheaper than paying actual meal costs. 

The BMWE asserts that the appropriate remedy in this 
case was agreed to in the federal district court proceeding that 
preceded the establishment of this Board. In each case where 
BNSF withheld Rule 38 weekend meal allowances for employes to 
whom it paid an Article XIV travel allowance beginning in October 

of 1996, BNSF should now pay the weekend meal allowance & 
interest on that amount at the "judicial rate". 

BNSF contends that rest day per diem meal allowances 
under Rule 38 are a rule or practice pertaining to travel 
allowances. It argues that rest day per diem allowances under 

Rule 38 pertain to travel allowances because, as a practical 

matter, an allowance payable on rest days when an employe travels 
home serves the function of compensating the employe for the 
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expenses of travel over his rest period, just like the new 
payments under Article XIV were designed to do. A rest day 
allowance certainly does not serve the function of compensating 

the employe for "meals away from home". By definition, the 
employe is at home, not the work site, over a rest period when he 
receives Article XIV travel payments. Accordingly, to the extent 
Rule 38 in fact operates to partially reimburse employes for 
travel over their rest days, then it certainly is a rule or 
practice pertaining to travel allowances that is displaced under 
Section 4 of Article XIV. 

BNSF maintains that this common sense interpretation of 
rest day allowances is confirmed by the history of Rule 38. The 
relevant provisions of Rule 38 came directly from Award 298. In 

its proposal to the Board, the Union requested a meal allowance 
only on work days. Following issuance of that award, Harold 
Crotty, a member of Board 298 and then President of the Bi4WE, 
circulated a letter on October 5, 1967 in which he provided an 
analysis of the award's provisions relating to travel time and 
expenses for employes required to work away from their home 

station. In that letter, Mr. Crotty stated as follows: 

The payment of the per diem meal allowances 
for rest days and holidays,even though the 
employas may be absent from the camp was 
considered by the Board to be a partial 
payment for the expenses of making weekend or 
holiday trips to their homes and thus is not 
dependent on the employe incurring expense 
for meals in camp on those days. If, 
however, the employe voluntarily absents 
himself from service when work is available 
on work days he does not receive the meal 
allowances on those days nor on rest days or 
holidays which are immediately preceded or 
followed by such absence. 
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BNSF insists that this letter stands as undeniable proof that, 

from the outset, the BMWE itself has regarded the per diem 
allowance paid to employes on rest days as a payment to help 
defray travel costs, that is, a de facto travel allowance. 
Moreover Mr. Crotiy's letter is confirmed by the notes and 
recollections of Alvin Egbers, one of the carrier members of 
Soard 298, who submitted a declaration and was deposed in 
connection with the litigation preceding this arbitration. Mr. 
Egbers related that the carrier members of the Board questioned 
the neutral members' proposal to provide a meal allowance on rest 
days when the employes were not at work. According to Egbers, 
Paul Hanlon, the Chairman of the Board, explained the reason that 
the neutral members had provided for meal allowances on rest days 
and holidays was that they were denying any claim for travel time 
and the payment of the meal allowance on those rest days would 
serve to compensate the men in part for their weekend trips home. 
BNSF asserts that the Crotty letter and Egbers declaration are 
highly relevant and are not properly barred by either the parol 
evidence rule or the judicially created "mental processes" rule. 

BNSF further maintains that other local agreements it 
has cited that incorporated similar rules derived from Award 298 
show that rest day per diems were meant to serve a travel 

reimbursement function. It argues that it is undeniable that the 

carriers always have treated rest day allowances as travel 

allowancee. BNSF also argues that the reason why the parties 

have not previously discussed whether rest day allowances are 
travel allowances is that this question simply never came up 

since Award 290. Until the establishment of a new national 

travel allowance in Article XIV of the 1996 National Agreement 
with its general anti-pyramiding Claus& in Section 4, there was 

no reason to dwell on why per diem allowances were paid on rest 
days; they were simply payable, whatever the reason. 
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BNSF asserts that the language of Section 4 of Article 
XIV supports its interpretation. Rest day meal allowances are 
travel allowances and certainly are rules or practices pertaining 
to travel allowances. The critical consideration is not whether 
such meal allowances are called travel allowances but whether 

they function as such. Furthermore, Section 2 of Article XIV 
makes plain that employes are only entitled to rest day 
allowances on the weekends they remain in camp when they elect 
the air transportation option. The parties preserved the right 
of employes to rest day per diems, but only in the particular 
circumstances specified, that is, when they elect the air 
transportation option and stay at the work site over the away- 
from-home weekends. BNSF argues this demonstrates that the 
parties fully understood the linkage between rest day allowances 
and travel allowances and that it would be inappropriate to 

pyramid these benefits on days employes go home. BMWE's position 
that pyramiding which is forbidden when employes travel by air 
under Section 2 is allowed when employes travel by auto under 
Section 1 has no rational basis and cannot withstand scrutiny in 

light of Section 4's displacement of all ttrules or practices 
pertaining to travel allowances". 

BNSF argues that the Union's interpretation of Section 
4 violates the fundamental presumption in labor contracts against 

duplication of pay or benefits. It notes that the BMWE's own 

Section 6 proposal that gave rise to Article XIV specifically 
included a *savings clause" that stated that there "shall be no 

duplication of benefits". In contrast to the Union's approach, 

BNSF's interpretation iS "reasonable and equitablen and 

consistent with industry practice because it replaces rest day 

allowances only to the extent necessary to avoid duplication of 
benefits. 
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BNSF also contends that, aside from the merits of this 

dispute, two of the three claims presented by the Union failed to 

provide specific information for claim processing, and so were 
properly denied on that basis. One of those two claims refers to 
"all members" of a particular gang, TP-02, and the other claim is 

even more vague, simply referring to "all memberst' who "were 
compensated for their Travel Home Allowance per Article XIV". 
BNSF maintains that this claim provides no documentation or 

details whatsoever, making it impossible for it to assess the 

claim. Even if rest day allowances were not displaced pursuant 
to Section 4, BNSF argues, it would have no way of knowing 

whether "all members" who were paid Article XIV benefits also 
qualify for rest day allowances under the terms of Rule 38(g). 
which requires that employes be present on the work days 
preceding and following the rest period. 

Finally, BNSF argues that although for purposes of this 
arbitration only it does not contest that this Board has the 
power to award interest, it nevertheless would be entirely 
inappropriate to do so here because the year-and-a-half delay in 
reaching a ruling on this matter is largely the Union's doing. 
BNSF asserts that when this dispute first arose, it was ready and 

willing to arbitrate the merits on an expedited basis, and it was 

BMWE that insisted on dragging these issues into federal court. 
Had these issues been arbitrated when BNSF first proposed that 
option, the dispute would have been resolved long ago. Thus, 

even if the Union's case were sound on the merits, it would not 
be entitled to inter@st on any award in this case. 
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In this case BNSF contends that payment of the per diem 
meal allowance provided for in Rule 38F and 38G of the 1982 BN 

Local Agreement on rest days when employes travel home is a rule 
or practice pertaining to travel allowances for purposes of 
Section 4 of Article XIV of the 1996 National Agreement. While 
BNSF has decided to apply Section 4 to deny meal allowances only 
in instances where it sees a duplication of payments, the NCCC's 

contractual position -- as expressed in the federal district 
court proceedings preceding this arbitration -- is that all rest 
day meal allowances are "rules or practices pertaining to travel 
allowances". That contractual position is consistent with BNSF's 
argument that, as shown in the Crotty letter and Egbers 
declaration, rest day meal allowances provided for in Award 298 
were intended as a form of travel allowance. 

The record indicates that over the years the Union and 
the carriers, including BNSF, have used the term "travel 
allowancet* in connection with reimbursement of full or partial 
compensation for.the costs of transportation or time spent in 

travel. There is no evidence that they have used that term to 
encompass reimbursement or full or partial compensation for the 

cost of away-from-home meals, whether at the work site, in 
transit or elsewhere. 

On their face, Rule 38P and 3SG do not provide for any 

form of "travel allowance". They provide for a meal allowance. 

This is not just a matter of how the allowance is labeled. The 

form of the allowance is that of a fixed per diem allowance to 

help defray the cost of meals, which employes are free co spend 

in any way they choose. Indeed, the amount of the per diem 
varies depending on the provisions for cooking and eating 
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facilities made by the employer, which is hardly the attribute of 
a traveL allowance. This is equally tme of the provisions of 
Award 298 from which Rule 38 is derived. (Lodging allowances are 
not involved in this case.) 

As to the evidentiary issues raised in connection with 
the Carrier's submission of the Crotty letter and Egbers 

declaration, the latter should be excluded since there are sound 
reasons to exclude evidence as to internal discussions between 
Board members that are not included in the Award or Opinion. The 
same considerations do not apply to the Crotty letter, at least 
to the extent that it is presented to show the Union's 
understanding of Award 299. But there is no dispute as to the 
proper interpretation of the terms of Rule 38F and 38G or the 
corresponding provisions of Award 298. Thus, there is no need to 
consider extrinsic evidence to help determine what these 

provisions w. The language is not ambiguous. Whatever the 
parties' or Board 298's m for providing a meal allowance 
that is payable on rest days and holidays, as well as on work 

days -- provided the employe is not voluntarily absent from work 
on the day before or day after the rest days or holiday -- it is 
a meal allowance, not a travel allowance. 

Even assuming that in providing for a meal allowance on 
rest days as well as work days the members of Board 298 had in 
mind that employes could use that money to help defray the cost 

of travel home on weekends, that does not make the meal allowance 

a travel allowance. It is not unconnnon in collective bargaining 

or interest arbitration over the terms of collective bargaining 
agreements for a particular form of compensation or type of 
benefit to be enhanced in partial offset for not agreeing to some 
other form of compensation or benefit, but that does not change 

its nature or identity. 
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Moreover, whatever the Board's reasons for providing a 
seven-day per week meal allowance, the record convincingly shows 
that since Award 298 was issued in 1967 these parties have not 
treated any part of the meal allowance provided therein as a 
travel allowance. The Carrier stresses that the parties in the 
railroad industry generally provide for non-duplication of 
benefits or anti-pyramiding. Yet, both the 1971 and 1982 BN 
Local Agreements not only provide a seven-day per week meal 
allowance (derived from Award 298) in Rule 38, but also include 
the following rule: 

RULE 67. WEEK-END TRIPS 

A. Rmployes working away from home will be 
permitted to make week-end trips to their 
homes when requirements of the service will 
permit. Free transportation consistent with 
pass regulations will be furnished. 

If the parties had considered rest day meal allowances~to be 

travel allowances, presumably the Carrier would have sought in 
negotiations to exclude them on weekends when employes were 
furnished free transportation, but there is no claim that was 
done.‘ 

It may be that under some other local agreements which 

did provide a mileage or other travel allowance prior to 1996, 
such as the 1975 Frisco-BMWE Agreement cited by the Carrier, the 
parties agreed that employes would forgo Award 298 rest day meal 
(or lodging) allowances when they received the travel allowance, 

‘While free transportation may not ordinarily have been 
available, that does not detract from the general proposition 
that if rest day meal allowances were actually travel allowances 
this necessarily would result in duplication of benefits. 
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but that was by agreement. Such an agreement shows that parties 
may agree that employes will receive only one of those benefits, 
not both on a particular weekend. They may also agree to provide 
both a meal allowance and a travel allowance as occurred when BN 
offered a $20.00 travel allowance in 1991, which the Union 
accepted under the Sickles Award. In that instance, the Carrier 
-- whatever its reasons -- did not propose to couple this payment 
with a reduction in the meal allowance payable under Rule 38. 

The Carrier has cited the following provision found in 
the I973 Union Pacific-BMWE Agreement: 

It is understood that the application of this 
provision to accord an allowance on the sixth 
and seventh days of an employe's work week is 
intended as a reasonable allowance to help 
defray transportation expense which it is 
anticipated an employe might incur in making 
weekend visits to his home. 

The Union points Out that the Union Pacific Agreement, which 

since has been changed, was one of the few agreements not derived 

from Award 298. Moreover, a careful reading of that agreement 
shows that the nallowancen referred to in the quoted paragraph is 
not defined as a meal allowance, but as a "per diem expense", and 
that only those employes who worked in excess of 100 miles from 
home received this allowance on rest days and, if they were 

headquartered more than 200 miles from home they received a 
larger per diem. In other words, this particular per diem 

included a travel component, which the parties explicitly 

acknowledged. The Union Pacific parties subsequently agreed to 
an On-Line Service Agreement which included a "daily per diem 
allowance . . . to help defray expenses for lodging, meals and 

travel". In implementing the 1991 Imposed Agreement, a question 

arose as to whether the Union Pacific per diem allowance was less 



than chat provided under Award 298. The Union argued that it was 
if the travel portion of the Union Pacific per diem properly was 

subtracted from the daily allowance. The Neutral Member of the 
Contract Interpretation Committee Set up under the Imposed 
Agreement agreed that should be done (CIC Decision 26) noting: 

Article V [of the Imposed Agreement which 
provided for increases in Award 298 meal and 
lodging allowances] does not refer to travel 
allowances that carriers may grant to 
employees working away from home. There is 
no evidence before this Committee that PEB 
219 intended travel allowances to be subsumed 
in the meal and lodging allowances provided 
for in Article V of the Imposed Agreement. 

In sum, that decision recognized there was a clear distinction 
between a travel allowance and a meal.allowance, even if both may 
be included as 'components within a single per diem allowance. 

Most importantly, when the parties presented their 
respective positions to PEE 229, both parties stated that Award 
298 (which is virtually identical to Rule 38) provided a meal 
allowance to defray the cost of meals and did not provide a 

travel allowance. The Carrier argues that the NCCC stated only 
that Award 298 provided for a meal allowance to be paid'seven 
days per week and that Award 298 turned down the Union's request 
for travel time and expenses. But the NCCC's submission on 

"Expenses Away From Home" (Bmploye Exhibit 21) states more 
broadly: 

f . . The meal allowance that most maintenance- 
of-way employees lodged in hotels or motels 
currently receive is 514.50 per day, or 
$101.50 per week. (mlove*s receive tk 
full 5101.50 reimb_ursement for seven davs a 
neals. even thouoh man oroductlon workers 
work onlv four d-vs oer week ten hours w 
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Qy.1 Employees housed in camp cars usually 
receive $4.75 per day if the carrier 
furnishes both cooking facilities and cooks 
to prepare the employees' meals, and $9.50 
per day if cooking facilities alone are 
supplied. 

Finally, althouah Arbitration Board 298 
exolicitlv reiected the sroDosition that 
emnlovees were entitled to comoensation for 
>e w kn 
fixed travel allowance of between 514 an: SSQ 
to emolovees who choose to uo home over a 
weekend, and some carriers charter buses at 
their own expense to assist employees with 
this weekend travel. 

* l * 

The specific amounts payable under Award 
29; have been gradually increased -- six 
times by national agreement, many other times 
by Local agreements; and most recently upon 
PER 219's recommendation -- and aa Awa 
basic structure-continued 
resolutzon of lssmnu to exoenses 
3wav from home ' In keeoins with that 
framework. the-carriers today provide (or 
reimburse their traveling employees for) 
lodging while away from home, either in camp 
cars maintained in accordance with applicable 
F.R.A.- regulations or in motels and hotels, 
and pav a oer d,Pm to d&rav the cost of 
g.Jg&.g. . . . 

‘Not all of the employees before this 
Board are covered by Award 298. Any 
distinctions stemming from disparate local 
agreements are not significant for these 
purposes, however, since all maintenance-of- 
way employees do receive reasonabls 
reimbursement for (or direct provision of) 
meals and lodging while away from home. 

* l t 

;En the carriers' view. t&es* oav5SCL , 
a2w-riatelv defrav an -1ovee.s a wav-fro= 

ome exoenses lust as Award 290 u&sxL&, and 
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the Organization has not demonstrated that 
its members working away from home in fact 
regularly spend materially more than the 
difference between these payments and what 
they would have spent had they not been 

:e 
Zmne 

b r 
7, [Fo%no:ev ; 

omitted] in conjunction with the 
implementation of an economic package that 
follows the pattern settlements. There is no 
need or justification, however, for 
abandoning per diems and the structure for 
dealing with away-from-home expenses for 
traveling forces that was established by 
Award 298. 

(Emphasis added.) 

On the basis of statements such as these, there was no reason for 
PEB 229 or the Union to have any thought that the NCCC considered 
rest day meal allowances to be travel allowances. 

PEB 229, whose recommendations determined the basic 
framework of the 1996 National Agreement, clearly did not 
consider the meal allowances provided by or derived from Award 
298 to be in any way a travel allowance. That seems clear from 
the Board's recommendation that Award. 299 "be amended to provide 
for a travel allowance" and its separate recommendation to 

increase the amount of the meal allowance under Award 299, which 

it certainly was aware was provided seven days per week including 

rest days. Uoraover, PEB 229 undoubtedly was mindful of the 
general rule against duplication of benefits -- which was 

included in BMWE's proposal -- as shown by its recommendation 

that where expenses away from home are not determined by Award 

298, the Union was to be given "the option of selecting the below 

set forth travel allowance or retaining the travel allowance 

options that may be provided under their local agreements". In 
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context. it is evident that PEB 229 did not consider the meal 
allowances paid under Award 298 to be any form of travel 
allowance and that this was entirely consistent with the parties' 
presentations to the Board. 

BNSF argues, however, that Section 4 of Article XIV 
which is at issue here was not included in PEB 229's 
recommendation, but was subsequently negotiated by the parties as 
part of the 1996 National Agreement. It also stresses that 
Section 4 refers not just to travel allowances but to "rules or 
practices pertaining to travel allowances". Taking into account 
the history leading up to the negotiation of Article XIV, this 
Board is not persuaded, however, that the inclusion of 
"practices" or the use of the words "pertaining ton seme to 
broaden the scope of this clause to encompass rest day meal .. 

allow&nce payments that possibly could be used by an employe to 
offset part of the cost of travel home on rest days. In this 
Board's opinion, the phrase "rules or practices pertaining to 
travel allowances" in Section 4 is not materially different to 

PEB 229's reference to "travel allowance options that may be 
provided under . . . local agreements". 

Section 4 also has to be read in the context of the 

rest of Article XIV. When the parties negotiated that article of 

the 1996 National Agreement they adopted verbatim the travel 

allowance provided for in PEB 229, except for the last sentence 

of Section 2 relating to the air transportation option. In that 

sentence, the parties agreed: 

ective of the customarv meal a 
a entatlement thawovees ha e U&S 

r local aureementg when employee: elect 
the air transportation'option, they shall be 
entitled to meals and lodging during the two 
away-from-home weekends in the three-week 
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cycle and they shall not be entitled to meals 
and lodging during the third weekend upon 
which they return home by air transportation. 

(Emphasis added.) 

This provision, as the Union explained, involved a trade-off. 
Employes who otherwise receive only five-day meal and lodging per 
diems under their local agreement are to receive such per diems 
on the two away-from-home weekends, and employes who otherwise 
receive seven-day meal and lodging per diems under their local 
agreement are not to receive those per diems on the third weekend 
when they travel home by air transportation. 

The last sentence of Section 2 as negotiated by the 
parties establishes an exception to the normal application of 
"customary meal and lodging entitlement that employes have under 
their local agreements". It provides that employes, such as 
those covered by the 1982 BN Local Agreement, who normally 
receive a seven-day per week per diem meal allowance as provided 
for in Award 298 will not receive that per diem on travel 
weekends if they elect the air transportation option. If the 
parties had considered the reference to "rules or practices 
pertaining to travel allowances" in Section 4 to encompass rest 
day meal allowances provided for in Award 298 and its progeny, 
such as Rule 38, there would have been no reason to have 
negotiated the last sentence of Section 2 as an exception to 
local rules or practices relating to weekend meal or lodging 
allowances that would be abrogated in their entirety under 
Section 4. 

The Carrier argues that pyramiding forbidden by Section 
2 cannot rationally be allowed under Section 1. If the NCCC 

believed that to be the case, however, it is difficult to 
comprehend why it did not seek to have a similar provision added 
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to Section 1, which sets forth the mileage travel allowance which 
9EB 229 recommended be added to Award 290. 

In its reply statement in this arbitration proceeding, 
the carrier cites (at page 15) a passage from Corbin on Contracts 
which begins: 

The meaning [of words used in a contract] to 
be discovered and applied is that which each 
party had reason to know would be given to 
the words by the other party. 

Applied to Section 4 Of Article XIV it is fair to conclude on the 
present record that the Carrier had reason to know that the Union 
would not consider the words "rules or pract,ices pertaining to 
travel allowances" to apply to rest day meal allowances provided 
under Eule 38F and 38G, and that the Union did not have reason to 
know that the Carrier would give such meaning to those words. 

Finally, there has been no showing that employes who 
receive both meal allowance per diems on rest days and a mileage 
travel allowance under Section 1 of Article XIV are receiving an 
undeserved windfall or double payment for the same expense. The 
seven-day per week meal allowance is just that, a liquidated 
payment to help defray the cost of meals during a week in which 

the employe works away from home, no matter how many meals the 

employe actually eats, how much they cost or whether some are 
eaten in transit.' The mileage travel allowance is a liquidated 

payment to help defray the cost of a weekend trip home, when the 

employe actually makes that trip, no matter how the employe 

chooses to travel or at what actual cost, if any. While it would 

'Employes are penalized, however, if they are voluntarily 
absent from work on the day before or day after their rest days 
by loss of the rest days meal allowance. 
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not have been illogical for the parties to have agreed that the 
employe should receive only one of these two benefits in the same 

week, as they did in Section 2, the evidence does not establish 
that a combination of these two benefits in a single week results 
in unjust enrichment of the employe or otherwise is 

unreasonable.* 

For these reasons, the Board concludes that the Carrier 
violated Rule 38F and 30G of the 1982 BN Local Agreement when it 
failed to pay rest day meal allowances thereunder to eligible 
employes on the sole basis that they received a travel allowance 
under Section 1 of Article XIV of the National Agreement. 

The Board is not persuaded by the Carrier's argument 
that the general claim filed on December 16, 1996 on behalf of 
"a11 members" who were denied their weekend per diem when they 
received a travel allowance, or the subsequent claim filed on 
behalf of gang TP-02, were improperly filed. The Carrier 
acknowledges that it can readily identify those employes who 
received a travel allowance. It claims, however, that it is not 
so easy to determine which of them may not be eligible for rest 
day meal allowances because they were voluntarily absent on the 

day before or the day after the rest days. In this day of 
computerized payroll and other records it does not seem that this 

task should be that formidable. Even if it involves the 
expenditure of some additional time and effort by the Carrier, it 

is difficult to believe that this is less than what would have 

‘Moreover, there are, of course, differences between the 
travel allowances provided in Sections 1 and 2. Air travel of at 
least 400 miles is undoubtedly much shorter in duration than 
ground transportation to the same location, and the employer pays 
not merely an allowance, but the full cost of air transportation. 
Moreover, the Union obtained a quid pro quo in Section 2 for 
employees who normally do not receive rest day meal allowances 
under their local agreement. 
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been required if every time employes were denied rest day meal 
allowances they filed separate claims that had to be individually 
processed by the parties. Moreover, the Carrier assured the 
federal district court: 

If it is ultimately decided that we are wrong 
in our contract interpreta'tions and that the 
union is right, the arbitrator will be able 
to fashion a remedy that makes the union 
members whole for any losses they may have 
sustained or any payments to which they are 
entitled and they have been withheld, so 
there is not anything lacking in the arsenal 
that an arbitrator will have available at his 
disposal. He Can make the union and the 
union members absolutely whole if in the end 
it is determined that their position in these 
contract interpretations is the correct 
position on the merits. 

The Union, however, is obliged to work jointly with the Carrier 
in determining which employes are entitled to be made whole. 

As remedy, the Carrier is to make the affected employes 
whole. In the court proceedings, the parties stipulated that the 
arbitrator would have authority in fashioning an appropriate 

compensatory remedy in this case to award interest which takes 
account of the delay in the employes.receiving the meal 
allowances they are entitled to. Awarding interest in this 
context ie not any sort of penalty against the Carrier, which in 
the interim has had the use of the monies involved. Although not 
generally awarded in labor arbitration, the payment of interest 
does serve to help make the employes whole for not having 
received the payments when they were contractuaily entitled to 

them. Accordingly, the Board includes payment of interest at the 

judicial rate in its award, but only for the period after June 

17, 1997, the date on which the federal district court granted a 
preliminary injunction against the Union striking over the 
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substantive issue in dispute in this case. While the Union 
previously had submitted the grievance claims now before this 
Board, it seems apparent that the Union was not going to take 
steps to expedite their resolution through arbitration while it 
was still pursuing its asserted right to strike over this issue. 

Therefore, the Board believes it would not be appropriate to 
award interest for the period prior to June 17, 1997. Although 
there was some additional delay thereafter before agreement was 
reached to establish this special Board of Adjustment on December 
5, 1997, the record does not clearly establish that this delay 
was attributable to the Union. 

AWARD 

The claims are sustained. Affected employes are to be 
made whole for meal allowance payments improperly denied to them, 
together with interest at the judicial rate for the period after 
June 17, 1997. 

S CIAL BOARD OF AD PE JUSTMFNT 

Steven V. Powers 
Employe Member 

Dennis J. 
Carrier M 



SPECIAL BOARD OF ADJUSTMENT NO. 1100, AWARD #l 

I write to express my separate views to make clear, for fbture cases, that while this panel 

has misapplied basic principles relating to “class” grievances that are well understood and 

uniformly accepted by arbitrators familiar with the railroad industry, this panel nonetheless does 

not challenge the basic principles themselves. Thus, the decision in this case depends on the 

unique facts of the case and is not a precedent for fbture cases. 

I . “Class” Claims 

It is well settled in this industry that employee grievances must present enough 

information about a claim to allow the employer to assess its validity on the face of the claim. 

The employer is not required to devote any resources to developing claims for the employees. 

This means the claim must identify the claimant, the dates on which he claims his contractual 

rights were violated, and the facts that establish the alleged violation. “Blanket” claims that 

purport to cover groups or “classes” of unidentified individuals are per se improper. See, e.g., 

Award No. 26256, NRAB Third Div. (Carrier App. Tab 42) at 2 (rejecting claim on behalf of “all 

members of the Local”); Award No. 24440, NRAB Third Div. (Carrier App. Tab 43) at 5 

(dismissing claim on behalf of unnamed claimants); Award No. 11897, NRAB Third Div. 

(Carrier App. Tab 44) at 39-40 (same). 

This case concerns three claims. One is on behalf of named individuals, states the dates 

for which the claim is made, and states the facts constituting the alleged violation of their rights. 

That claim was properly presented. 

The second claim, by contrast, is on behalf of “all members” of a particular gang, TP-02, 

for the duration of an entire work season, and the third is on behalf of “all members” who “were 

compensated for their Travel Home Allowance per Article XIV” and also claim rest day 

allowances under Rule 38g on days they traveled home. These were improper “class claims.” 

The panel has nonetheless sustained these claims, under the misapprehension that BNSF 

merely has to push a button and its computers will “readily identity” all employees who, during a 



period of nearly two years, (1) received a so-called Travel-Home Allowance on particular rest 

days, (2) did not receive rest-day allowances for the same days, and (3) are entitled to such 

allowances under Rule 38(g) &, were not voluntarily absent on the work day before and the 

work day after the rest days in question.) Award and Opinion at 30-31. No evidence was 

offered in these proceedings to support the notion that these unnamed persons can be readily or 

accurately identified. The parties are about to discover just how difficult it will be to identify the 

claimants here, as they wade through thousands of employee records (many of them 

hand-written) looking for those that may be relevant to these claims. My primary point, 

however, is that while the panel erred in its application of the rule to the facts of this case, it does 

not challenge the basic requirement that a claim under Section 3 must have sufficient detail to 

permit ready identification of each claimant and the factual basis for the claim on each occasion 

for which claim is made. 

II. Interest 

It is clear the Board awarded interest in this case in light of statements the Carrier made at 

the arbitration hearing and in a preceding court hearing, “for purposes of this arbitration only 

BNSF does not contest that this Board has thepower to award interest.” BNSF Br. at 22 

(emphasis in original). Nevertheless, it must be emphasized that neither that limited stipulation 

or this Board’s opinion based on that limited stipulation can be considered as precedent for 

payment of interest in any other dispute or a Carrier concession of any kind as to the 

appropriateness of awards of interest in future cases. Indeed, the Board recognizes that interest is 

“not generally awarded in labor arbitration.” Award and Opinion at 31. 

In short with respect to the interest issue, as with “class” grievances, this arbitration 

award is limited to this case only. 

III. Merits 

My discussion of these two points should not, of course, be taken as agreement with the 

panel’s decision on the merits. It baffles me how this panel could conclude that the rest day 

allowance for employees who travel home established by Award 298 is not a “travel allowance.” 

k:\ercommon\agmtstic~c.o9 2 



As contemporaneous notes show, the Chairman of Board 298 stated to the partisan members in 

executive session that payment of the allowance on rest days would serve to compensate the men 

in part for the expense of travel home and would serve as “reimbursement toward the cost of 

getting home.” Immediately afterward, the President of the BMWE circulated a memorandum 

through the industry which hesaid was “derived for the most part from discussions in executive 

session,” in which he stated that the rest day allowance for employees traveling home “was 

considered by the Board to be a partial payment for the expenses of making weekend or holiday 

trips to their homes.” 

It is beyond me how anyone could conclude that there is no need to consider this 

“extrinsic evidence,” which shows why these rest day payments are required, on the grounds that 

the language of the rule is not ambiguous as to the amount of the payments or when they are to 

be made. It appears that the Board rests its Opinion on “plain language” tautologies that prove 

nothing, instead of looking to the actual proven intent behind the provision. The disputed 

payments were intended as “reimbursement for the cost of getting home,” Le., a travel 

allowance, and therefore were abrogated by Section 4 of Article XIV of the 1996 national 

agreement. 

. 

Although I regard this panel’s decision on the merits to be inexplicable, however, I would 

not express my disagreement were it not for the need to make it clear just what this, decision does 

and does not hold with respect to “~Iass” grievances and fbture awards of interest. In the end, the 

Board’s Opinion leaves no doubt as to the continuing vitality of the settled and fundamental rules 

on those subjects in this industry. 

Dennis .I. Merrel 
w Carrier Member 
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