PECI AL BOARD A TVENT 111

Award No. 100
Case No. 100

PARTI ES TO DI SPUTE:
Br ot her hood of Mai ntenance of WAy Enpl oyees
and

CSX Transportation, Inc. (former Chesapeake and
Chio Rai l way Conpany)

TATENMENT Al M
Caimof the System Conmttee of the Brotherhood that:

1.  The Agreenment was violated when the Carrier assigned
outside forces (Keylo Construction, Inc.) to install steel
siding on the Equipnent Storage Building which is located in
t he Sagi naw Term nal, Sagi naw, M chigan on Cctober 8 through
11, 14 through 18 and 21 through 25, 1996 [System File c-Tc-
9911) /12(97-0105) CON| .

2.  The Agreenent was further violated when the Carrier
failed to tinmely and properly discuss the matter with
the General Chairman in good faith prior to contracting
out said work.

3. As a consequence of the violations referred to in Parts
(1) and/or (2) above, B&B Foreman Keith Murringer shall be
al l oned one hundred twelve (112) hours of pay at the
foreman's straight time rate.

El NDI NGS

Thi s Board, uPon the whole record and all of the evidence, finds
and hol ds as foll ows:

1. That the Carrier and the Enployee involved in this
dispute are, respectively, Carrier and Enployee within the
meani ng of the Railway Labor Act, as anended,; and

2. That the Board has jurisdiction over this dispute.

OPI Nl ON oF THE BOARD:

A careful review of the record indicates that the Carrier
notified the O ganization in a letter, dated August 12, 1996,
about the Carrier's plans to contract out the disputed work. The
Carrier also included in the August 12, 1996 notification an
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unsigned letter formof contract wth the proposed Contractor.
The unsigned letter formof contract contalned the date of August
9, 1996. The representatives of the Organization and the Carrier
subsequently conferred on Septenber 5, 1996 and di sagreed about
the propriety of the Proposed action by the Carrier to engage
outside forces to performthe disputed work. The outside forces
subsequent |y perforned the disputed work.

Rﬁle 59 concerns classifications and provides, in pertinent part,
that:

(a) Proper classification of enployees and a
reasonabl e definition of the work to be done by each
class for which just and reasonabl e wages are to be
paid is necessary but shall not unduly inpose
uneconom cal conditions upon the railway.

d assification of enﬁloyees and classification of work,
as has been established in the past, is recognized.

(c) In carrying out the principles of Section
(a), bridge and structures forces will performthe work
to which they are entitled under the rules of this
agreenment in connection with the construction,
mai nt enance, and/or renoval of bridges, tunnels,
cul verts, piers, wharves, turntables, scales,
platforns, walks, signs, and simlar buildings or
structures. Mechani cs engaged in such work gexcept
t hose engaged in painting) will be classified as
carpenters or masons, according to work. Mechanics
engaged in painting wll be classified as painters.
Carpenter forces wll be permtted to do spot painting
in connection with repair work carried out by themin
order to prevent unsightly appearance until painters
come in to do programed general painting. Painters
wll be permtted to drive nails in |oose siding, glaze
sash in connection with painting, and do other
m scel | aneous |ight work around buil dings, structures,
and signs on which they are carrying out painting work.

Appendi x F of the Agreenent contains a letter, dated October 24,
1957, from the Chesapeake and Chio Railway Conpany's Assi stant
Vi ce President-Labor Relations, B.B. Bryant, to the

Organi zation's General Chairman, F.M crance, who accepted the
contents of the letter as signified by the General Chairman's
signature at the end of the letter. The letter provides:

Yours of April 30, 1957, subsequent correspondence and
conference held at Huntington, W Va., Septenber 27, 1957,
concerning your requests to revise and amend Rules 12 and 83
of the c&oAgreement (Southern Region and Hocking Division)
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and Rule 59 of the Northern Regi on Agreenent, including
enplo¥ees of the Fort Street Union Depot Conpany of Detroit
and of the Manistee and Northeastern Railway Conpany.

As explained to you during our conference at
Huntington, W Va., and as you are well aware, it has been
the policy of this conpany to performall naintenance of way
wor k covered by the Maintenance of Wiy Agreenents wth
mai nt enance of way forces except where special equipnent was
needed, special skills were required, patented processes
were used, or when we did not have sufficient qualified
forces to perform the work. I n each instance where it has
been necessary to deviate fromthis practice in contracting
such work, the Railway Conpany has di scussed the nmatter with
you as Ceneral Chairman before letting any such work to
contract.

_ W expect to continue this practice in the future and
if you agree that this disposes of your request, please so
i ndi cate your acceptance in the space provided.

The Organi zation asserts that the Carrier violated the

| ongst andi ng advance notice requirenent by acting in bad faith
because the Carrier already had decided to contract out the

di sputed work as evidenced by the August 9, 1996 letter with the
Contractor. The Organization further argues that the disputed
work constituted scope covered work that did not require special
skills or special.equipnment to performand that the d ai mant
possessed shoul d have received the opportunity to performthe

di sput ed worKk.

The Carrier insists that the August 9, 1996 letter did not
contain the required signatures and therefore did not constitute
a contract. The Carrier stresses that the advance notice and
subsequent conference between the parties did not occur in bad
faith. The Carrier enphasizes that insufficient forces and

equi pnment existed on the property to enable the perfornance of

t he di sputed work.

The record substantiates that the letter form of contract
concerning the use of outside forces to performthe disputed work
did not contain the required signatures to constitute a binding
contract. In the absence of such signatures, the possibility

exi sted that the representatives of the O ganization and the
Carrier could have reached an understanding during the Septenber
5 1996 neeting that arose as a consequence of the advance notice
fromthe Carrier to the Organization. Under these specific

ci rcunstances, the record fails to prove that the Carrier acted
in bad faith. In the absence of bad faith, the Organization's
challenge to the Carrier's conpliance with the |ongstanding
advance notice requirenent necessarily fails.
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The record of the handling of the dispute on the propert?/1 omts
sufficient evidence to discredit, disturb, or overturn the
justification offered by the Carrier for the need to enfqage t he
outside forces in this particular instance. As a result, the
rﬁ_cord fails to prove that the Carrier violated the Agreement in
this matter.

AWARD:

The daimis denied.

Robert L. Douggas

Chairman and Neutral Menber
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Mark_D. Selbert
Carrier Menber




