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Award No. 103
Case No. 103

PARTI ES TO DI SPUTE:
Br ot her hood of Maintenance of Way Enpl oyees

and

c¢sx Transportation, Inc. (Former Louisville and
Nashville Railroad Conpany)

STATEMENT OF CLAI M
Caimof the System Commttee of the Brotherhood that:

1.  The Agreenent was viol ated when the
Carrier assigned two (2) Mechanica
Department enpl oyes to paint handrails
(January 30 and 31, 1997) in the roundhouse
in Radnor Yard and to ﬁaint safety lines in
front of the new car shop and | unch room at
Radnor Yard, Nashville, Tennessee [System
File 4(14)(97)/12(97-1468) LNR].

2. As a consequence of the afore-stated
violation, furloughed Carpenter Charles W
Gay and Carpenter Hel per R C.  Robinson shal

each be allowed twenty (20) hours of pay at
their respective straight time rates.

El NDI NGS

This Board, upon the whole record and all of the evidence,
finds and holds as follows:

1. That the Carrier and the Enployees involved in this
dispute are, respectively, Carrier and Enployees within the
nmeani ng of the Railway Labor Act, as anended,; and

2. That the Board has jurisdiction over this dispute.

OPI NI ON OF THE BQOARD:
Rule 1, Scope, provides, in pertinent part, that:

Subj ect to the exceptions in Rule 2, the rules
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contai ned herein shall govern the hours of service,
working conditions, and rates of pay for all enployes
in any and all subdepartments of the M ntenance of Wy
and Structures Department, represented by the

Brot herhood of Ml ntenance of Way Enpl oyes, and such
enpl oyes shall performall work in the maintenance of
way and structures departnent.

Rule 2 contains certain exceptions to Rule 1:

(d) Work of a character properly belonging to classes
of enpl oyees covered by other agreenents . :

Rul e 3 groups enployees in different subdepartnents such as the
Bridge and Building Subdepartment. Rule 4, Rule 5, and Rule 6
contain certain provisions concerning seniority.

Rul e 41 provides, in relevant part, that:

(a) All Wirk which is done by Conmpany forces in
t he construction, maintenance, repair, or dismantling
of bridges, buildings, tunnels, arves, docks, water
tanks, turntables, platforns, wal ks, and other
structures, build of brick, tile, concrete, wood, or
steel, the painting of bridges, buildings, docks,
platforms, wal ks, turntables, tanks and ot her
structures, hand rails in buildings and on bridges, and
the erection and mai ntenance of signs attached to
bui | dings or other structures, shall be performed by
enpl oyes of the bridge and buil di ng subdepartnent.

(g) Paint gangs shall consist of foreman,
assi stant foreman (when required by the
managenent), painters, hel pers and repairnmen.
Repairnen 1n a gang shall not be nore than
one-third of the total nunber of painters and
hel pers. Neither shall there be nore hel pers
than painters.

In the context of the referenced Rules, the record proves that
the Bridge and Buil ding Subdepartment exists, in relevant part,
for the purpose of establishing amgroup of enpl oyees to paint
buil dings. The present dispute, ich the Organi zation
progressed in a tinely manner, involves a relatively limted

pai nting assignment perfornmed by Mechanical Departnent enpl oyees
(Carmen) instead of by furloughed nenbers of the Bridge and
Bui | di ng Subdepartnent. In accordance with the referenced Rules,
the disputed painting constitutes core work typically perforned
by bargaining unit nenbers such as the Caimants. Such work
falls explicitly within the scope provision of the Agreenment. As
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such, the present parties constitute the only parties necessary
to resolve this disagreenment. No basis exists to warrant the
organi zation that represents the Mechanical Departnent enployees
to be treated as an 1 ndispensable party in the present dispute.

The record omts any persuasive evidence that the use of
bargaining unit menbers to performthe disputed painting function
woul d have in any way conplicated, disturbed, or underm ned any
key function of the Mechani cal Departnent enpl oyees. I n contrast
to painting rolling stock and in the absence of any other

material information, the record fails to prove that the disputed
wor kK under these particular circunstances constitutes the core
work of the Mechani cal Departnent enpl oyees or arose as necessary
incidental work that the Mechanical Departnent enployees had an
entitlenent to performto the exclusion of the daimants. The
record omts any suggestion that an energency situation had

exi sted regardi ng the painting.

The Organization's decision not to progress to arbitration
different cases under different circunstances involving this
particul ar subject did not preclude the O ganization from
pro%ressing the present dispute to arbitration. As a result of
such different prior circunstances, the approach of the

Organi zation did not establish acqui escence or constructive
acceptance by the Organization of the Carrier's position. In the
absence of any such type of an estoppel, the O ganization
retained the right to enforce the clear, explicit, unanbiguous,
and nmandatory provisions of the Agreenent in the context of the
present matter.

Due to the clarity of the Agreenment regarding the disputed work,
any arguabl e past practice |acks rel evance because a past
practice becones significant when an agreenent is anbi guous,

I mpreci se, or unclear. A past practice |acks relevance to change
a clear provision of an agreenment. Any change to the neaning and
proper application of a clear provision of the Agreenent is a
matter for collective bargaining, not arbitration.

In summary, the record omts any basis for deviating fromthe
presunptive validity and integrity of the jurisdictional
arrangenent devel oped by the parties. The assignment of the

di sputed work under the circunstances of the present controversy
therefore violated the fundanental jurisdictional arrangenent
inherent in the schene devel oped by the parties over an extended
period of time. As a result, the Carrier's actions in the
present case constituted a violation of the Agreenent.

The record substantiates that the Mechanical Departnent enployees
wor ked eight (8) hours per day performng the disputed work for a
total of thirty-two (32) hours. The Cainmants therefore shall be
allowed a total of thirty-two (32) hours of pay to be allocated
on a proportionate basis at their respective straight tinme rates
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of pay.
AVWARD:

The Caimis sustained in accordance with the Opinion of the
Board. The Carrier shall nmake the Award effective on or before
30 days following the date of this Award.

Kot Drreyty

_ Robert L. Doudlas
Chai rman and Neutral Menber

/
Mark D. Sel bert
Carrier Menber

Bar
ember

Dated: 574%7@2/




