SPECI AL BOARD OF ADJUSTMENT 1110

Award No. 106
Case No. 106

PARTI ES TO DI SPUTE:
Br ot her hood of Mai ntenance of Way Enpl oyees

and

CSX Transportation, Inc. SForner Louisville and
Nashville Railroad Conpany

TATENENT Al M
Caimof the System Conmttee of the Brotherhood that:

1. The Carrier violated the Agreenent when
it assigned Bridge and Buil di ng Subdepart nent
enpl oyes, Messrs. C. E. Robinson and T.
McClure, to perform Track Subdepartment work
(flag protection for the cutting of a grade
for a new siding) near Latonia, Kentuck
between Ml e Posts T-102.2 and T-104.1 from
July 21 through Septenber 5, 1997 and
Eﬁ%tinuing [SystemFile 8(89)(97)/12(97-2760)

2.  As a consequence of the violation
referred to in Part (1) above, "... R W
Reed shoul d be allowed the difference between
Rank No. 4 and Rank No. 2 rates of pay for
eight (8) hours straight tine for each date
of July 21, 22, 23, 24, 25, 28, 29, 30, 31
August 1, 4, 5 6, 7, 8, 11, 12, 13, 14, 15,
18, 19, 20, 21, 22, 25, 26, 27, 28, 29
Septenber 2, 3, 4 and 5, 1997. w™r. Reed
shoul d al so be allowed four (4) hours tine
and one-half for each of the above nentioned
dates at Assistant Foreman - Fl agging
respective time and one-half rate of pay."

EL NDI NGS

This Board, upon the whole record and all of the evidence,
finds and holds as follows:



SAA IO
Awd lob
1. That the Carrier and the Enpl oyees involved in this
dispute are, respectively, Carrier and Enpl oyees within the
nmeani ng of the Railway Labor Act, as anended,; and
2. That the Board has jurisdiction over this dispute.

OPI NI ON OF THE BOARD:

The present dispute involves a flagging assignment perfornmed by
Bridge and Buil di ng Subdepartnment enployees instead of by Track
Subdepart nent enpl oyees. The Agreenent reflects different
categories of enployees, who historically and customarily perform
di fferent assignnents.

The record indicates that the parties entered a Menorandum of
Agreenent, dated April 29, 1987, that addresses flagging
protection. The Fl aggi ng Agreenment provides, in pertinent part,
t hat :

It is hereby agreed that when flagging
positions are advertised to Mintenance of
Way Enpl oyes, such positions will be
advertised as "Assistant Foreman - flaggi ng"
with a rate equivalent to that of Fence Gang
For eman. It is further agreed that positions
requi ring flagging protection at various
| ocations will be advertised as floating
posi tions.

VWen flagging protection is required on
bri dges where work i1s restricted to the
bri dge, positions of Assistant Foreman-

Fl agging w Il be advertised to enpl oyees of
t he B&B Subdepart ment.

The Flagging Agreenent distingui shes between the track area and
the bridge area. In doing so, the Flaggi ng Agreenent

i ncorporates the |ongstanding seniority arrangenent inherent in
t he subdepartnent structure that the parties devel oped over an
ext ended period of tine.

The special circunstances of the present dispute reflect that the
Carrier needed to nmake a transition between the prior performance
of certain bridge construction work and the use of an outside
concern that subsequently performed the work of cutting a grade
for a new siding. The record omts any basis for deviating from
the presunptive validity and integrity of the subdepartnent
arrangenent . A period of ten days constitutes a reasonable
period of tine for the Carrier to effectuate such a transition
that preserves the presunptive validity and integrity of the
subdepartnent arrangement. After the expiration of the period of
ten days, the Carrier therefore had the obligation to shift the
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performance of the flagging protection to nenbers of the Track
Subdepart nent.

As a renedy for the Carrier's failure to assign the disputed work
to enployees in the Track Subdepartnment in a timely nmanner, the
Carrier shall conpensate the Caimants for the period that
followed the expiration of the period of ten days. The renedy in
the present case therefore shall cover the period beginning on
August 1, 1997 and ending on Septenber 5, 1997.

AWARD:

The A aimis sustained in accordance with the Opinion of the
Board. The Carrier shall make the Award effective on or before
60 days follow ng the date of this Award.

- .
Robert L. Dow§las
Chai rman and Neutral Menber
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Mark D. Sel bert
Carrier Menber




