SPECI AL BOARD OF ADJUSTIVENT 1110

Anward No. 86
Case No. 86

PARTIES TO DI SPUTE:
Br ot herhood of Maintenance of Way Enpl oyees

and

CSX Transportation, Inc. (Former Chesapeake and
Chi 0 Rai l way Conpany)

STATEMENT OF CLAI M
Caim of the System Commttee of the Brotherhood that:

1. The Agreenent was violated when the
Carrier advertised a foreman position on
Bul l etin COCR-0054, dated April 25, 1996, and
failed to award said position in conpliance
with the Agreenent [System File C-TC-
6350/12(96-1014) COS|.

2. As a consequence of the aforesaid
violation, M. J. Cupp, who submtted a bid
for the foreman position, shall be assigned
to the foreman position wth a seniority date
of May 13, 1996 and he shall be entitled to
any loss incurred as a result of the | ost
wor k opportunity.

Fl NDI NGS:

This Board, upon the whole record and all of the evidence, finds
and holds as foll ows:

1. That the Carrier and the Enployees involved in this
di spute are, respectively, Carrier and Enployees within the
meani ng of the Railway Labor Act, as anended,; and

2.  That the Board has jurisdiction over this dispute.

CPINION OF THE BOARD:

Rule 2, Seniority, provides, in pertinent part, that:
(a) Est abl i shnment and Retention when going to other classes
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or other Rosters.

1. Persons entering the service will not establish
seniority until their application has been approved, they have
passed physical exam nation, and have otherwi se net the Railway
Company's requirenents for persons entering service. Rej ection,
if made, will be within sixty days after the person perforns
first service. \Wen persons entering service have net the
Rai | way Conpany's entrance requirenents or have not been rejected
within sixty days, their seniority will be established as of the
day pay starts or started, except that in case of persons being
enpl oyed for vacancies or new positions bulletined under Rule 18,

seniority will not be established until awarded a bulletined
position (either permanent or tenporary), and seniority under
such circunstances wll date from date of bulletin awarding the

position the sane as is provided for enployees already in service
going to positions other than |aborer under Section 4 of this
rul e.

4, Enpl oyees already in service going to positions other
than |laborer will establish seniority in the new class or rank as
of the date awarded a bulletined position (either permanent or
tenporary) in the new cl ass.

(b) Service R ghts. --Rights accruing to enployees under
their seniority entitle them to consideration for positions in
accordance with their relative length of service with the Railway
Conmpany as hereinafter provided.

Rule 13, Pronotions, provides, in pertinent part, that:

(a) Except as provided by Section (b), pronotion shall be
based on ability and seniority. Ability being sufficient,

seniority shall prevail, the nmanagenent to be the judge.
(b) Wien it becones necessary to pronote enployees to
assistant foreman or foreman positions, consideration wll be

given to enpl oyees who have nade application in witing to the
Manager - Engi neering or other corresponding officer for pronotion
to such positions. A pronotion list in the ratio of two nen to
each supervisor's district will be set up and naintained on each
Manager - Engi neering's or other corresponding officer's territory.
Placenment on this list shall be based on judgnent of the
supervisory officers as to the ability to perform the work

requir ed. If a man is found unqualified after being placed on
this list, he will be renoved fromthe list and he wll be
notified in witing. In setting up the original pronotion I|ist,
seniority shall be used to determne the position on |ist.
Thereafter, men will be pronoted, if qualified, according to
position on the list, new nen comng on the list taking a place
at the bottom of the Ilist. Local Chairman and General Chairman
will be furnished a copy of the list and revisions. Wen a
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vacancy or new position in the foreman or assistant foreman
classes is not bid in by an enployee already holding seniority is
such classes, it wll be awarded to the enployee occupying first
position on the pronotion list if the enployee standing first on
the pronmotion list is qualified for the vacancy or new position.

Rule 18, Bulletining Vacancies or New Positions, provides, in
pertinent part, that:

(a) Vacancies and new positions . . . wll be bulletined
within thirty days previous to or ten days followng the date the
vacanci es occur or new positions are established, but tenporary
vacancies or positions need not be bulletined until the
expiration of thirty days from the date such vacancies occur. | f
vacancies or new positions bulletined as tenporary becone
permanent, they wll be re-bulletined as pernmanent. Bul | etins
advertising positions wll be posted at the headquarters of each
gang or at places accessible to enployees not in gangs.

Rule 19, Awarding Bulletined Positions, provides, in pertinent
part, that:

(a) Positions bulletined in accordance with Rule 18 wll be
open for bids for a period of ten (10) days from date of
bul | etin. They will be awarded within thirty (30) days from date
of the bulletin. New positions or vacancies may be filled
tenporarily pending bulletining and award.

The record indicates that the Carrier advertised a Force 5G86
floating Foreman position at Russell, Kentucky on April 23, 1996
after the previous incunbent of the position had becone

di squal i fi ed. The Carrier awarded the position to a qualified
Foreman, who then canceled his bid. No furloughed Forenen
submtted bids on the job. The Carrier therefore did not fill
the position.

The Carrier subsequently denied the present claim on behalf of
the dainmant, who had served as a Truck Driver and who had bid on
t he j ob. In denying the claimof the Cainmant, the Carrier found
that the daimant did not possess any Foreman rights and |acked
qualifications for the position. The Organization asserted that
the Caimant was qualified for the position through seniority
rights.

The record omts any rule that requires the Carrier to pronote
Trackmen to Forenmen positions. The Carrier, however, may pronote
Trackmen to Forenen positions.

In the present circunstances, the Carrier retained the right to
determne the qualifications of the Cainmant for the referenced
posi ti on. The record, however, omts any specific finding by the
Carrier that the Cdaimant |acked such qualifications. The
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Organi zation asserted that the d ainmant possessed the
qualifications specified in the relevant bulletin, nanely, a
valid notor car card, FRA certification, and possession of a
Certified Drivers License Oass A The Carrier failed to contest
any of the representations by the O ganization regarding the
qualifications of the C ainant. The Carrier observed that the
Caimant did not possess Foreman rights.

In the absence of any credible evidence in the record that the

d aimant |acked the relevant qualifications, the Carrier acted
inproperly by failing to pronote the daimant w thout stating any
reason other than the Cainmant's failure to possess Forenan
rights at the tine.

Wth respect to a renedy, the record omts any evidence that the
G ai mant experienced a |oss of earnings or that Force 5G86
actually perforned any work during the relevant tine. Under

t hese precise circunstances, the Carrier shall award the C ai mant
a Foreman seniority date of My 13, 1996, however, no nonetary
award is warranted.

AWARD:

The Caimis sustained in accordance with the Opinion of the
Boar d. The Carrier shall nake the Award effective on or before
30 days following the date of this Award

5{§Zk%H‘ZLZQﬁ14y42;

Robert L. Doudlas
Chai rman and Neutral Menber

Mark D. Selbert
Carrier Member

Dated: _ 5 //5/_/ g/



