SPECI AL BOARD OF ADJUSTMENT 1110

Anard No. 90
Case No. 90

PARTI ES TO DI SPUTE:
Br ot herhood of Maintenance of Way Enpl oyees

and

CSX Transportation, Inc. (Former Louisville and
Nashvill e Railroad Conpany)

STATEMENT OF CLAIM

Caim of the System Conmttee of the Brotherhood that:

1. The Agreenent was violated when the
Carrier assigned Car Shop enployes to paint
metal floor covers at the Tilford Yard Car
Shop in Atlanta, Georgia on August 19, 1996
instead of assigning B&B forces assigned
thereto [System File 44(33)(96)/12(97-166)
LNR] .

2.  As a consequence of the aforesaid
violation, B&B Foreman €. L. WIson,

Carpenter B. 1i. Wod and Carpenter Hel per J.
A. Lanb shall each be allowed eight (8) hours
of pay at their respective straight tine
rate.

FlL NDI NGS

This Board, wupon the whole record and all of the evidence,
finds and holds as follows:

1. That the Carrier and the Enployees involved in this
di spute are, respectively, Carrier and Enployees within the
meani ng of the Railway Labor Act, as anended,; and

2.  That the Board has jurisdiction over this dispute.

CPINION OF THE BOARD:

Rule 1, Scope, provides, in pertinent part, that:

Subject to the exceptions in Rule 2, the rules
contai ned herein shall govern the hours of service,
working conditions, and rates of pay for all enployes
in any and all subdepartnents of the Maintenance of Wy
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and Structures Departnent, represented by the

Br ot herhood of Maintenance of Way Employes, and such
enpl oyes shall perform all work in the maintenance of
way and structures departnent.

Rule 2 contains.certain exceptions to Rule 1:

(d) Work of a character properly belonging to classes
of enpl oyees covered by other agreenents .

Rul e 3 groups enployees in different subdepartnments such as the
Bri dge and Building Subdepartnent. Rule 4, Rule 5, and Rule 6
contain certain provisions concerning seniority.

Rule 41 provides, in relevant part, that:

(a) Al Wrk which is done by Conpany forces in
the construction, naintenance, repair, or dismantling
of bridges, buildings, tunnels, wharves, docks, water
tanks, turntables, platfornms, walks, and other
structures, build of brick, tile, concrete, wood, or
steel, the painting of bridges, buildings, docks,
platforms, walks, turntables, tanks and other
structures, hand rails in buildings and on bridges, and
the erection and naintenance of signs attached to
buil dings or other structures, shall be performed by
enpl oyes of the bridge and buil ding subdepartnent.

* -

(g) Paint gangs shall consist of foreman,
assi stant foreman (when required by the
managenent), painters, helpers and repairmen.
Repairnmen in a gang shall not be nore than
one-third of the total nunber of painters and
hel pers. Nei ther shall there be nore hel pers
t han painters.

In the context of the referenced Rules, the record proves that
the Bridge and Building Subdepartnment exists, in relevant part,
for the purpose of establishing a group of enployees to paint

bui | di ngs. The present dispute involves a relatively limted

pai nti ng assignnent perforned by Car Shop enpl oyees instead of by
furl oughed nmenbers of the Bridge and Building Subdepartment. In
accordance with the referenced Rules, the disputed painting of
netal floor covers constitutes core work typically perfornmed by
bargai ning unit nmenbers such as the dainants. Such work falls

explicitly within the scope provision of the Agreenment. As such,
the present parties constitute the only parties necessary to
resolve this disagreenent. No basis exists to warrant the

organi zation that represents Car Shop enployees to be treated as
an indispensable party to the present dispute.
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The record omts any persuasive evidence that the use of
bargaining unit nmenbers to perform the disputed painting function
woul d have in any way conplicated, disturbed, or underm ned any
key function of Car Shop enpl oyees. In contrast to painting
rolling stock and in the absence of any other materi al
information, the record fails to prove that the disputed work
under these particular circunstances constitutes the core work of
the Car Shop enployees or arose as necessary incidental work that
the Car Shop enployees had an entitlenent to performto the
exclusion of the daimants. The record omts any suggestion that
an energency situation had existed regarding the painting.

The Organization's decision not to progress to arbitration
different cases under different circunstances involving this
particul ar subject did not preclude the Organization from
progressing the present dispute to arbitration. As a result of
such different prior circunstances, the approach of the

Organi zation did not establish acquiescence or constructive
acceptance by the Oganization of the Carrier's position. In the
absence of any such type of an estoppel, the O ganization
retained the right to enforce the clear, explicit, unanbiguous,
and nandatory provisions of the Agreenent in the context of the
present nmatter.

Dueto the clarity of the Agreenent regarding the disputed work,.
any arguable past practice |acks rel evance because a past

practice beconmes significant when an agreenent is anbi guous,

i mprecise, or unclear. A past practice |acks relevance to change.
a clear provision of an agreement. Any change to the neaning and
proper application of a clear provision of the Agreenent is a
matter for collective bargaining, not arbitration.

In summary, the record omts any basis for deviating from the
presunptive validity and integrity of the jurisdictional
arrangenent devel oped by the parties. The assignnment of the

di sputed work under the circunstances of the present controversy
therefore violated the fundanmental jurisdictional arrangenent
inherent in the schenme devel oped by the parties over an extended
period of tinme. As a result, the Carrier's actions in the
present case constituted a violation of the Agreenent.

The record substantiates that O aimant Lanb had becone nedically
disqualified during the relevant period of tinme concerning the
Caim As a result, daimant Lanb |acks an entitlement to the
renedy sought by the Organization. In contrast, the record

provi des sufficient evidence to warrant the requested renedies
for Aaimant WIson and C ai mant Wod.

AVWARD:

The Caimis sustained in accordance with the Opinion of the
Boar d. The Carrier shall make the Award effective on or before
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30 days following the date of this Award.
%M
Robert L. Dodglas
Chai rman and Neutral Menber
¢ f

Barthold AW
ember

Dated: 574$04Q/

Mar k D. elbert
Carrier Menber




