Anard No. 93
Case No. 93

PARTIES TO DI SPUTE:

Br ot herhood of Maintenance of Way Enpl oyees
and

CSX Transportation, Inc. (former Louisville and
Nashvill e Railroad Conpany)

STATEMENT OF CLAI M
Caim of the System Commttee of the Brotherhood that:

1. The Agreenent was violated when the
Carrier assigned CV Subdivision enployes from
Gang 6CA8, who hold no seniority on the K&A
Subdi vision, to perform track work at
LaFollette and Knoxville, Tennessee on August
19, 20, 21, 22, 26, 27, 28, 29, Septenber 16,
17, 18, 19, 23, 24, 25 and 26, 1996, instead
of assigning furloughed K&A enpl oyes to
perform said work [System File 7(31)
(96)/12(97-167) L N R ]

2. As a consequence of the violation
referred to in Part (1) above, furloughed
enpl oye M. AL Scates shall be all owed:

. . . ten (10) hours straight tine for
each date of August 19, 20, 21, 22, 26,
27, 28, 29, Septenber 16, 17, 18, 19,
23, 24, 25 and 26, 1996 at the Track
Repairman's straight tinme rate of pay.
The second senior furloughed enployee
should be allowed ten (10) hours
straight tinme for each date of August
19, 20, 21, 22, 26, 27, 28, 29,

Sept enber 16, 17, 18, 19, 23, 25 and 26,
1996 at the Track Repairman's rate of
pay. The third senior furloughed

enpl oyees should be allowed ten (10)
hours straight tine for each date of
August 19, 20, 21, 22, 26, 27, 28, 29,
Septenber 24 and 25, 1996 at the Track
Repairman's rate of pay. The fourth
seni or furloughed enpl oyee should be
allowed ten (10) hours straight tine for
the dates of August 19, 20, 21 and 22,
1996 at the Track Repairman's rate of
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pay. Please advise of the pay period
when said paynment will be nade.

El NDI NGS:

This Board, upon the whole record and all of the evidence,
finds and holds as follows:

1. That the Carrier and the Enployee involved in this
di spute are, respectively, Carrier and Enployee within the
nmeani ng of the Railway Labor Act, as anended,; and

2.  That the Board has jurisdiction over this dispute.

CPINION OF THE BQOARD:

The Carrier has acknow edged and the record proves by a fair
preponderance of the credible evidence that the Carrier used
enpl oyees from a different seniority district to perform the

di sputed track work. Specifically, the record substantiates that
the out-of-district enployees from the Cunberland Valley

Subdi vi sion perforned the disputed work during the referenced
period on the Knoxville and Atlanta Subdi vision.

Rule 10, which relates to transfers from one seniority district
to another, provides in pertinent part that:

(a) If it should be essential, in the opinion of the
Managenent, to efficient operation to transfer an

enpl oye from one seniority district to another in the
sanme subdepartnent, that may be done. I ndi vi dual

enpl oyes or gangs will not be transferred out of their
respective seniority districts to another district,
except under the follow ng conditions:

I n energenci es;

Wen there are no cut off enployes
in the same class in the seniority
district to which the transfer is
nmade;

1.
2.

The present dispute therefore narrows to whether eligible

furl oughed daimants existed from the Knoxville and Atlanta
Subdi vi sion that precluded the Carrier from assigning enployees
from the Cunberland Valley Subdivision to perform the disputed
wor K.

The record indicates that during the handling on the property the
Organi zation identified only one daimant from the Knoxville and
Atlanta Subdivision and that this particular Caimant, M A
Scates, had not becone nedically qualified to return to work at
the time because he had not satisfied the requirenent regarding a
nmedi cal physical examnation. As a result, Cainmnt Scates
lacked a critical requirement to be considered eligible to have
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perfornmed the disputed work during the relevant tinme period
covered by the daim

The subm ssions in the present dispute further reflect an ongoing
factual dispute between the parties concerning the existence of
any other enployees from the Knoxville and Atlanta Subdivision on
furlough status at the relevant tinme. A continuing significant
factual dispute in the record exists about this critical point
concerning the existence of any other qualified Cainmant on
furlough status from the Knoxville and Atlanta Subdivision. As a
result, no basis exists in the record developed by the parties to
resolve an essential elenment of the remaining disagreenent

between the parties about a fundanental aspect of the dispute.

AVWARD:

The Caimis denied regarding Caimant M A Scates and is
di sm ssed regarding any other potential daimants
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Robert L. DougYas
Chai rman and Neutral Menber

Mark D. Sel bert
Carrier Menber
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