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Award No. 94
Case No. 94

PARTI ES TO DI SPUTE:
Br ot her hood of Mai ntenance of Way Enpl oyees

and

CSX Transportation, Inc.

STATEMENT OF CLAI M
Caimof the System Commttee of the Brotherhood that:

1. The Agreenment was viol ated when the
Carrier disqualified enploye P. Acree froma
backhoe operator position on SPG Force 5XS3
on April 3, 1996 [SystemFile S-G 9793/12(96-
856) CSX].

2. As a consequence of the above-stated
violation, the O ganization requests that the
nxx% (i squalification fromthe backhoe for
the 1996 production season be renoved from
M. ACree. k#*xw
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This Board, upon the whole record and all of the evidence, finds
and hol ds as foll ows:

1. That the Carrier and the Enployees involved in this
di spute are, respectively, Carrier and Enpl oyees within the
meani ng of the Railway Labor Act, as anended,; and

2.  That the Board has jurisdiction over this dispute.

OPI NI ON OF THE BOARD:

The record omts any evidence that the representatives of the
Carrier acted inappropriately in reaching the conclusion to
disqualify the daimant fromcontinuing to serve as a backhoe
operator. The Carrier furnished the aimant with the required
opportunity to denonstrate that the C aimant could performthe

di sputed work as required. The record contains sufficient detail
to substantiate that the daimant did not receive unjust

treatnent by the Carrier.
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Rul e 39 contains certain provisions relating to discipline and
grievances. Section 3 and Section 4 provide, in relevant part,
that:

Section 3

An enpl oyee who consi ders hinself
otherwi se unjustly treated shall have the
same right of hearing and appeal as provided
above if witten request is nade to the
Di vi sion Engineer or the Engineer of Bridges
within ten ?10) cal endar days of the cause
for conplaint.

Section 4

An enpl oyee agai nst whom charges are
preferred, or who may consider hinself
unjustly treated, shall be granted a fair and
inpartial hearing by a designated official of
the Company. Such hearing shal | take place
within ten (10) cal endar days after notice by
either party. Such notice shall be in
witing, with copy to General Chairman, and
shall clearly specify the charge the Carrier
is making or nature of the enployee's
conpl ai nt .

The d ai mant actually began operating a backhoe on March 7, 1996.
On April 3, 1996, the Carrier disqualified the Claimant froma
position as a backhoe operator.

In a letter dated April 8, 1996, the Organization submtted a
request for an unjust treatnent hearing to the Director of

Enpl oyee Relations. In a letter dated April 15, 1996, the
Carrier scheduled the unjust treatnment hearing for May 1, 1996.
After the unjust treatnent hearing, the Carrier sent the d ai mant
a letter, dated May 20, 1996, in which the Carrier found that the
Caimant had received a 'fair opportunity to qualify as a backhoe
oper at or.

The Organi zation asserts that the Carrier failed to hold the
unjust treatnent hearing within the ten days specifically
required. The Organi zation specifies that the O aimant sought a
hearing by virtue of a letter dated April 8, 1996, however, the
hearing did not occur until May 1, 1996, which was beyond the
ten-day requi red period. The Organization further agues that the
di squalification decision occurred after the 30 days allowed by
the Agreenent.

In the present matter, the record indicates that the initial
request for the unjust treatment hearing was submtted to the
Director of Enployee Relations. The Agreenent requires that such
a request be submtted to the Division Engineer or the Engi neer
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of Bridges. The initial request was not submtted to the
appropriate person within the required time and therefore was not
tinely. As a result, the assertion that the Carrier did not
Ischl((adule t he unj ust t r eat ment hearing within the specific tine
acks nerit.

Furthernore, the extensive record of the subsequent hearing
concerning the dispute reflects that the Carrier acted within the
required thirty days after the Cainmant actually began operating
t he backhoe to disqualify the Claimant. Under the facts and
circunstances set forth in the record, the evidence does not
substantiate that the Carrier provided unjust treatnent to the
Caimant by determning to disqualify the ainmant fromthe
backhoe operator position.

AVARD:

The daimis denied.
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~ Robert L. Douglas
Chai rman and Neutral Menber

Mar k D. Sei bert
Carrier Menber

Dated: f///& {




