
AWARD NO. 22 
CASE NO. 22 

SPECIAL BOARD OF ADJUSTMENT NO. 1130 

PARTIES ) BROTHERFI~~D~F~T~N~CE~F WAyENIpLoyEs 
TO 1 

DISPUTE ) UNIONPACIFICRAILROADCOMPANY(FOFMERMISSOURI 
PACIFICRAILROAD COMPANY) 

STATEMENT OF CLAIM 

Claim of the System 
Committee of the Brotherhood 
that: 

1. The Agreement was vio- 
lated when the Carrier as- 
signed outside forces (W. T. 
Byler Construction Company) 
to perform Maintenance of 
Way machine operator work 
(operate backhoes and track- 
hoes) in connection with 
switch and crossing installa- 
tion work between Mile Post 
37 in the vicinity of 
Rosenberg, Texas and Mile 
Post 120 in the vicinity of 
Flatonia, Texas beginning on 
July 20, 1998 through 
September 15, 1998 (System 
File MW-98-2 17/ 1160497 
MPR). 

2. The Agreement was further 
violated when the Carrier 
failed to furnish the General 
Chairman with proper ad- 
vance notice of its intent to 
contract out said work or 
make a good-faith effort to re- 
duce the amount of contract- 
ing, as provided in Article IV 
of the May 17, 1968 National 
Agreement and the December 

11. 1981 Letter of 
Understanding. 

3. As a consequence of the 
violations referred to in Parts 
(1) and/or (2) above, Machine 
Operators M. R. Jatzlau, J. D. 
Bartek, Jr. and M. Salazar 
shall now each be compen- 
sated for three hundred sev- 
enty-six (376) hours’ pay at 
their respective straight time 
rate of pay and each shall 
each be compensated for sev- 
enty-four (74) hours’ pay at 
their respective time and one- 
half rates of pay. 

OPINION OF BOARD 

By notices dated June 12, 1998 

from Directors of Track Maintenance 

D. E. Pecaut and B. J. Waguespack, 

the Carrier advised the Organization 

of its intent to contract out certain 

work at specttled locations including 
1‘ . . . tie renewal, crossing renewal, 
drainage work and vegetation con- 

trol” further specifying that 
“[elquipment that could be used is 

backhoe, dumptruck, dozer, bush- 

hog, chain saws, various types 

cranes, and operators.” The 
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Organization asserts that it was not 

in receipt of the complete noticed 

information until June 28, 1998. 

By letter dated June 30. 1998, the 

Organization requested conference 

be held. By letter dated July 10, 

1998, the Carrier declined to meet in 

conference: 

It is the position of the Carrier that 
you are out of time to conference 
Service Order notices by Pecaut and 
Waguespack as the notices were 
given June 12. 1998 and your letter 
was not dated until over 15 days 
later, June 30. According to Article 
IV - Contracting Out. the Carrier 
must notify the General Chairman of 
contracting out at least 15 days 
prior thereto. Thus, the 
Organization has fifteen (15) days to 
dissuade the Carrier from contract- 
ing out. On several of these no&es. 
the fifteen (15) days has expired. 
Therefore, the Carrier will not con- 
ference the two notices dated June 
12, 1998. 

* l * 

The Carrier contracted the work. 

This claim followed. 

Article IV of the 1968 National 

Agreement states in relevant part: 

In the event a carrier plans to con- 
tract out work within the scope of 
the applicable schedule agreement, 
the carrier shall notify the General 
Chairman of the organization in- 
volved in writing as far in advance of 
the date of the contracting transac- 
tion as is practicable and in any 
event not less than 15 days prior 
thereto. 

If the General Chairman, or his rep- 
resentative, requests a meeting to 
discuss matters relating to the said 
contracting transaction. the desig- 

nated representative of the carrier 
shall promptly meet with him for 
that pm-pose. Said carrier and or- 
ganization representatives shall 
make a good faith attempt to reach 
an understanding concerning said 
contracting, but if no understanding 
is reached the carrier may neverthe- 
less proceed with said contracting, 
and the organization may file and 
progress claims in connection 
therewith. 

Nothing in this Article IV shall affect 
the existing rights of either party in 
connection with contracting out. Its 
purpose is to require the carrier to 
give advance notice and, if re- 
quested, to meet with the General 
Chairman or his representative to 
discuss and if possible reach an un- 
derstanding in connection there- 
with. 

l I * 

For reasons discussed in Award 

10 of this Board, the Carrier’s ar- 

gument that the Organization must 

demonstrate that covered employees 

must perform the disputed work on 

an exclusive basis is rejected. The 

disputed work - operation of back- 

hoes and trackhoes - is classic 

maintenance of way work and falls 

“within the scope of the applicable 

schedule agreement” as contem- 

plated by Article IV. 
For reasons discussed in Award 

13 of this Board, we find the Carrier 
met its notice obligations under 

Article IV. The notices specify the 
location and identifies the type of 

work to be performed and further 
identifies the equipment to be used. 
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The Organization was sufficiently 

put on notice of the Carrier’s inten- 

tions in order to allow the 

Organization to adequately discuss 

the matter in a conference. 

However, while we find that the 

Carrier met its Article IV notice obli- 

gations, we do not find that the 

Carrier met its conference obliga- 

tions under Article IV. The notices 

were dated June 12, 1998. Asserting 

it did not receive complete notiilca- 

tion until June 28, 1998 the 

Organization did not request a con- 

ference until June 30, 1998. On 

July 10, 1998, the Carrier declined 

to meet asserting that “... the fifteen 

(15) days [under Article IV] has ex- 
pired. Therefore, the Carrier will not 

conference the two notices dated 

June 12. 1998.” Simply put - and 

putting aside whether the 

Organization did not receive the 

Carrier’s notices until June 28, 1998 

or on some earlier date - Article IV 

does not contain the 15 day period 
for the Organization to request a 

conference as asserted by the 
Carrier. The 15 day period is the 

minimum time for the Gamier to give 

notice to the Organization (“... the 
carrier shall notify the General 

Chairman of the organization in- 
volved in writing as far in advance of 
the date of the contracting transac- 

tion as is practicable and in any 

event not less than 15 days prior 

thereto.“). The only obligation 
specified in Article IV on the 

Organization is for the Organization 

to ask for a conference. If the 

Organization does so, the Carrier 

must “promptly” meet (“If the 

General Chairman, or his represen- 

tative, requests a meeting to discuss 

matters relating to the said con- 

tracting transaction, the designated 

representative of the carrier shall 

promptly meet with him for that 

purpose.“). Again, there is no 15 
day period in the negotiated lan- 

guage in Article IV for the 

Organization to request a confer- 
ence. If the sophisticated negotia- 

tors who constructed Article IV de- 

sired such a result and their having 

placed that 15 day restriction on the 

Carrier, one would expect that they 

would have done the same for the 

Organization. Clearly, they did not 

do so. When the Carrier refused to 
meet after the Organization re- 

quested a conference, the Carrier 

therefore violated its obligation un- 

der Article lV to “promptly meet”. A 
violation of Article IV has been 

shown.’ 

’ Had the Carrier met its conference obli- 
gations as requested and had the 

@Anote continued1 
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With respect to a remedy, 

Claimants shaU be made whole. See 

Third Division Award 32862: 

on the issue of remedy, in the past 
where the Carrier has failed to give 
advance notice to the Organization 
in contracting disputes, this Board 
has often fashioned limited reme- 
dies. Some awards have limited re- 
lief to employees in furlough status. 
See e.g.. Third Division Award 
31285. The rationale behind those 
awards flows from the fact that 
notwithstanding the clear language 
of Article lV mandating the Carrier to 
give notice, for years the 
Organization allowed contracting to 
go on without objectton. It was not 
until a change of leadership in the 
Organization on this property that 
Article IV became a focal point of 
hundreds of claims which served to 
put the Carrier on notice that the 
Organization thereafter intended to 
enforce the language in Article IV. 
For this Board to have required the 
Carrier to compensate non-fur- 
loughed employees after those initial 
claims were filed when the 
Organization previously allowed the 
wide spread contracting out of work 
falling “within the scope of the ap- 
plicable schedule agreement” would 
have been manifestly unfair. 

However, the language in Article lV 
concerning the Carrier’s obligation 
to give notice to the Organization of 
its intent to contract work which 
falls “within the scope of the appli- 
cable schedule agreement” is clear. 
See Award 31285 (“[Slhall notify’ is 

p2f.mtinuation offmtnote/ 
Organization received the Carrier’s notices 
earlier that it asserts, the Carrier would 
have been in a strong position to argue that 
any harm claimed by the employees should 
be mitigated, if not negated, by the 
Organization’s failure to make a more timely 
request to meet. But, the Carrier cannot 
take such positions because the Carrier re- 
fused to meet. 

mandatory”). Through the persis- 
tent filing of claims, the 
Organization has put the Carrier on 
notice that it intends to enforce that 
language. This Board has repeatedly 
acknowledged that a point exists 
where the Carrier’s reliance on the 
Organization’s prior willingness to 
permit contracting of such work 
would no longer shelter the Carrier 
from liability in cases where the 
Carrier does not give the required 
notice. See Third Division Award 
32338 

l * * 

The contracting of work in this case 
occurred r&r the 199 1 admonitions 
from this Board that when the 
Carrier thereafter failed to give notice 
as required by Article IV, the Carrier 
could be liable for more than only 
compensation for furloughed em- 
ployees. Award 32338 and the 
awards cited therein therefore re- 
quire the imposition of remedial re- 
lief irrespective of whether the in- 
volved employees were furloughed. 
See also Third Division Award 28513 
quoted in Award 32338 (imposing 
such relief “... where the Carrier 
failed to the degree demonstrated by 
this record to follow the previous 
admonitions of this Board over the 
requirement to give notice”). 

We recognize that the result in these 
cases where no notice is given may 
be anomalous. It may well be under 
Article IV that had the Carrier given 
notice. (and because of lack of skills 
of the employees, need for specialized 
equipment, etc.), the Carrier may 
have been able to contract the work. 
However, in failure to give notice 
cases, even though the Carrier may 
have ultimately been able to con- 
tract the work. even employees who 
were working could be compensated 
only because notice was not given. 
We are very conscious of that result. 
But, our function is to enforce lan- 
guage negotiated by the parties. In 
Article lV and as a result of negotia- 
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Uons, the parties set forth a process 
of notification and conference in 
contracting disputes. The Carrier’s 
failure to follow that negotiated pro- 
cedure renders that negotiated lan- 
guage meaningless. This Board’s 
function is to protect that negoti- 
ated process. 

* l l 

From the handling of the hundreds 
of claims presented to this Board be- 
tween the parties on the issue of 
contracting work, we are also cog- 
nizant that the notice. objection by 
the Organization and conference 
procedure often is a pro forma exer- 
cise which ends up in a literal battle 
of word processors and copy ma- 
chines as the parties posture them- 
selves on the issues and put to- 
gether the voluminous records in 
these cases. Our function is not to 
make certain that the process is a 
meaningful one - that is the obli- 
gation of the parties. Our function 
is to enforce the language the parties 
agreed upon. 

The same conclusion is war- 
ranted where, as here, the Carrier 

fails to meet its conference obliga- 

tions under Article IV for work con- 

tracted out in 1998. As in Third 

Division Award 32862, by refusing to 

meet with the Organization, the 

Carrier similarly frustrated the ne- 

gotiated conference provisions under 

Article IV. Claimants are therefore 

entitled to make whole rellef.2 

2 The fact that the Carrier may have met 
with the Organization in October. 1998 
with respect to other notices does not 
change the result. Under Article IV, the 
Carrier’s obligation is to “promptly meet”. 
After refusing to meet, agreeing to meet over 
three months later is not “prompt”. In any 

lfootnote continued/ 

The claim shall be sustained. 

Claimants shall be compensated in 

accord with the Agreement provi- 

sions based upon the number of 

hours worked by the contractor’s 

forces. The matter is remanded to 

the parties to determine the amount 

of relief Claimants shall receive. 

AWARD 

Claim sustained in accord with 

the opinion. 

Edwin H. Bemr 
Neutral Member 

Chicago, Illinois 

Dated: &/a- -62 

lcontinuation offmtnotd 
event, by that time the work in dispute in 
this case had been performed. 


