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SPECIAL BOARD OF ADJUSTMENT NO, 170

BROTHERHOOD OF RATILWAY AND STEAMSHIP CIERKS,
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES
versus

ILLINOIS CENTRAL RAILROAD COMPANY

STATEMENT OF CIAIM: Clalm of the System Committee of the Brotherhood that:

(a) Carrier violated the Clerks'! Agreement when on Saturday, April 5,
1952, and continuing thereafter on the Saturdays of each week untlil June 7, 1952,
it utilized the services of one F, D, Privett, a full time employe of the E. I, DuPon® -
Company at Woodstoeck, Tennessee, t0 relieve H. S. Newnam, Jr., Yard Clerk Posltion

504 at Dyersburg, Tennessee, on one of his designated rest days, namely Saburday of
each week, on April 5, 12, 19, 26, May 3, 10, 17, 24, 31 and June 7, 1952,

(p) That H, S. Newnam, Jr., the regular assigned incumbent of FPosition
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7, 1952, representing eight hours'! pay at punitive rate (pro rata rate of position,
$13.33 per day) for each date named,

OPINION: In April 1952, H, S. Newnam was the regularly employed yard clerk at

Dyershurg, Tennessee, The position was designated by the Carrier as one
requiring a six-day week, namely Monday to Saturday, lnclusive., HNewnam's desighated
rest days were Saturday and Sunday.

On Saturdasy, April 5, 1952, Carrier engaged the servilices of P, D, Privett.
Privett also worked other Saturdays and was eventually gilven a full«time job,

It 13 the position of the Employes that Privett was hired soleiy for the

purpeose of performlng the Saturday work, and not belng a furloughed employe, was not
entitled to perform legs than filve days of work per week and acquire senlority on an

employe status, and that Prlvett never lntended to become 2 bona flide employe of the
Carrier as it was knouwn to the Carrier and the Organlzation that he had a regular job

working Monday through Frilday for DuPont at Woodstock, Tennessece,

It 1s the posltlion of the Carrler that 1% has the right to hlre new employes
to perform extra clerical work, including temporary positions of less than 30 days
occasloned by lnerease in work, short vacancies of less than 30 days occasloned by
the absence of regularly assigned employes and vacancles on the rest days of regular
positlons not a part of a regular relief assighment, and that the practice of hiring
extra clerks has existed on thls property prior to 1922,

It is an established rule that seniority of new employes begins at the time
the employe'!s pay starts. In Award No, 6261 it was said:

"The System Board of Adjustment contends that Carrier fthus rilled
these rest days with outsiders and doing so 1s in violation of their
Agreement, Primarily lnvolved is the manner ln whlch rellef was provided
to fill the rest days of these posltions, The question is, can Carrier
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establish regular relief assignments of less than five days and, 1f no
bids are received, hire new employes and asslgn them thereto? We fully
discussed and decided this issue In Award 6260, based on Docket CL-
6200, which involved the identical question based on the same Agreement
and between the same parties. Therein we held the Carrler could do so
but that the person hired must actually become a bona flde employe.

That Award is controlling here,

"Phe Organization suggests that a person who has regular outside
employment cannot quallify as a bona flde employe of a carrler. The
term employe, as used in the Rallway lLabor Act, includes every person
in the service of a carrier who performs any work defined hy proper
authority as that of an employe and who is subject to carrier's con-
tinuing authority to supervise and dlrect the manner of rendition of
hls services while performing lt. They must accept the service with
the intent, desire and expectatlon of becoming bona fide employes, Ib
does not preclude them from having outslide employment but they must, at
all times, be subject L0 call and assignment with readlness to serve.
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"Francls presents a more difficult problem. It appears he was and
still is a barftender in a tavern ln Stevens Polnt. It would appear that
he has falthfully fulfilled all the duties of the relief position and
there is nothing to show he has ever falled to respond when called upon,
The only thing i1s his regular outside employment but we do net think
this necessarlly precludes him from becoming a bona fide employe, We
find, when Carrier hired Francls and assigned him to the relief position,
he actually had the intent, desire and expectation of becoming a bona
fide employe of Carrier and that, in fact, he became such."”

Awards establishing a prineiple should bhe adhered to In suveceeding awards
unless there is some cogent reason from departing therefrom,

We are of the opinion that Privetits work with DuPont Co, deoes not prevent
him from becoming & bona fide employe of the Carrier, and the fact that he is now a
full-time employe of the Carrier lends support to the claim that he hecame an employe

of the Carrlier in good falth,

FINDINGS: The Special Adjustment Board No. 170 after giving to the parties to this
dispute due notlice of hearing thereon, and upon the whole record and all

the evidence, finds and holds:

That the Carrier and Employes Involved in this dlspute are respectlvely
Carrier and Employes within the meaning of the Rallway Labor Act;

That the Speclal Adjustment Board No. 170 has jurisdiction over the dispute
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involved herein; and

That Carrler has not violated the Agreement.

AWARD : Claim denied,

SPECIAL BOARD OF ADJUSTMENT NO, P70

/s/ FEdward M. Sharpe
Edward M, Sharpe -- Chalirman

/s/ B, H. Halimann —
4. B. Simmons, -~ Employe Member E. H, Halimann -~ Carrier Member

Chicago, Illinois
February 26, 1957



