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OrG, ¥iLi, 20-79 - AWARD NO. 2

CARRIER FILE 140~513-2 ' - CASE NO. 2

NRAB FILE CL-7588 , .
SPECIAL BOARD OF ADJUSTMENT NO. 174

PARTIES The Brotherhood of Railway and Steamship Clerks,
Freight Handlers, Express and Station Employes
10

DISPUTE The Gulf, Colorado and Santa Fe Railway Company.

(a) Carrier violated the current Clerks'!' Agreement when it declined
avel and waiting time and living expenses to L, W, Thompson for May 8,
and 16, 195h; and,

(b) L, W, Thompson shall now be paid, in addition to any allowances
of time previously made, two (2'00") hours for each day, May 8 and 15, 195L, and
one hour and fifteen (1!'15") minutes for each day, May 10 and 16, 1954, at Helper
rate of pay; and,

(e) L, W, Thompson shall now be paid living expenses as indicated

below:
Breakfast at ILunch at Dinner at Lodging at

Date Granbury Granbury Granbury Granbury Total
May 9 $ 75 $ 1,00 $ 1.00 % 2,00 $ 4,75
May 10 1400 1.00
May 15 1.00 1.00
May 16 1.00 1,00

Total $ 2,75 % 2,00 & 1.00 & 2,00 $ 7.15

(d) L. W. Thompson shall now be paid seven cents per mile for 242 miles
traveling from headquarters point to Granbury and return on May 8-10, 1954 and 242
miles traveling from headquarters point to Granbury and return on May 15-16, 1954,
($33.88) for use of his private automobile as means of getting to relief point for
work and returning to headquarters point,

FINDINGS: Specizl Board of Adjustment No. 174, upon the whole record and all the
evidence, finds and holds:
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This Special Board of Adjustment has jurisdiction over this dispute,

Award 5488 on this property requires a sustaining award., The policy
of this Special Board is to act upon the Agreement as interpreted by Third Division
awards on this property, whether we agrec with the awards or not, provided they
are not palpably erroneous, We are unable to conclude that Award SU88 is palpably
erToneous,



® ®

AWARD NO, 2
CASE NG, 2

The claim as presented is based upon the assumption that claimantis
headguarters were at Coleman which was his residence rather than at Temple which
was his division point, &ward 5L88 determined that the headquarters of a furloughed
employs were at the division point. The claim should be sustained for "necessary
traveling expenses! based upon the proposition that Temple was claimant!s head-
quarters,

AWARD

Claim sustained in accordance with the foregoing findings and opinion,

/s/ Hubert Wyckoff

Chairman
I disgsent:
/s/ A. D, Stafford /s/ J. D, Bearden
Carrier Member Employe Member

Dated at Chicage, Illinois December 16, 1958



DISSENTING OPINION OF CAKRRIER MEMBER TO AWARDS NOS. 2 AND 3
oF
SPECIAL BOARD OF ADJUSTMENT NO, 174

The majority has, in these Awards Nos, 2 and 3, based their decisions
on Third Division Award No, 5488 (Refcree Donaldson) and statements that "The
policy of this Special Board is to act upon the Apreement as interpreted by Third
Division awards on this property, whether we agrce with the awards or not, provided
they are not palpably erroncous, We are unable to conclude that Award 5488 is
palpably erroncous,.!

Had the majority in these Awards Nos, 2 and 3 decided the dispute on
the basis of Article IX, Section 1 of the governing agreement and the conduct of
the partics thereunder as set forth in the Carrier's Exhibit "A", instead of
adopting the obviously erroneous interpretation of that rule by Third Division
Award No, 5188, in disregard of the warning contained in the Dissent of the
Carrier Members in that award, they would have found that the majority in Award
No, 5488 had, while professing to construe or interpret, actually amended or revised
Irticle IX, Section 1 of the governing agreement, In electing to accept Award
No, 5488 without question, the majority in these Awards Nos, 2 and 3 have, the same
as did the majority in Award No. 5188, disrcgarded the following faets:

(1) The terms of Article IX, Section 1, are limited
by the very language thereof to employes who have a '"head-
guarters! and a "regular assignment" which they are required
to leave to perform service elsewherc and '"necessitates their
travelingh,

(2) Individuals, such as the claimants in Third Division
Award No, 5488 and these Awsrds Nos. 2 and 3, who are (a) fur-
loughed employes with only an employment relationship, (b) not
in the active service of the Carricr and (¢) free to reside at
any location of their choice 2nd do as they please while in a
furloughed status, cannot possibly have a "headquarters” and
regul ar assignment! which they were required to leave within
the meaning of Article IX, Section 1.

(3) Contrary to the conclusion expressed in the ninth
paragraph of the "Opinion of Board" in Award No, 5488 with
regard to "compulsion", the “forfeiturc of seniority! provi-
sion contained in Article III, Section 13«b of the governing
agrecment, is only applicablc in instances where a furloughed
employe fails to respond to a notice of recall to service
within the 1Y calendar days prescribed in the rule; which serves
to prove thet the claimant in Third Division Award No, 5488, as
well as the claimants in these Awards Nos. 2 and 3, were under no
compulsion to report for service but simply did se of their own
volition and a desire to obtain employment thaf was avallable te
them vnder the agreement rules by reason of their employment
relationship, Moreover, any compulsion to which furloughed employes
might be subjected by reason of the '"forfeiture of seniority" provision
of Article IIT, Section 13-b, is a requirement of the rule and not a
requirement of the Carrier,



Dissenting Opimion to Awards Nos, 2 & 3

(L) Also contrary to the erroneous conclusion expressed
in the cleventh paragraph of the "Opinion of Beard" in Third
Division Award No, SL88, the "regular work period", as referred
to in the second sentence of Article IX, Section 1 of the governing
agrecment, can only refer to the '"regular work period" of the
tregular assignment’ which an employe is required teo leave to
perform work elsewhere and which necessitates his traveling, and
cannot possibly refer to "the hours of the position assumed" and
to which a furloughed employe is traveling, as erroneously assumed
by the majority in Award No. SL88.

In adopting the crroneous assumption of the majority in Award No, 5488
that "##%the headquarters of a furloughed employc werc at the division point.!
the majority in these Awards Nos, 2 and 3 failed, as did the majority in Award
No. 5488, to distinguish between furloughed employes or regular assigned employes
and explain why all of the furloughed employes who reside at widely scattered
locations on a division comprising many miles of railroad should have a common
headguarters at the "division point" wheras few if any reside, while the headguartoers
of regular assigned employes are at the city, town or station at which assigned to
work. The inconsistency of the erroncous assumption of the majority in Third
Division Award Neo. 5488 and in thesc Awards Nos, 2 and 3 that Mu&¢the headquarters
of a furloughed employe were at the division point." is further emphasized by the
fact that if the claimant in Award No, 2 had, for example, been used to protect
elther (1) a tomporary vacancy of less than 15 calendar days'! duration under
Article IITI, Section 10-a, or {2) rest day relief service under Article VI, Section
10-h of the governing agreemcnt, at Coleman, Texas where he resided, he would,
on the basis of the majority's erroncous reasoning in Third Division Award No, 5488
and these Awards Nos, 2 and 3, be cntitled to "#t¢'nccessary traveling expenses!
based on the proposition that Temple was claimont's headquarters", notwithstanding
the fact that thc individual in the example cited had not been required to leave
his point of residonce,

Since therc is nothing whatever containced in the agreement rules which
prescribes the Vheadgquarters" of furloughed or off-in~force-reduction employes
and the Third and other Divisions of the National Railroed Adjustment Board have
repcatedly recognized that it is without authority to add to, take from or other-
wise write rules for the parties to a dispubte (Third Division Awards Nos, 6107,
6271, 6365 and others), there can be no question but what the majority in Third
Division Award No, 5488 and in these Awards Nos. 2 and 3 exceeded their statutory
auvthority when they held that "the headquarters of a furloughed employe were at the
division point"., Moreover, if it had becn the intention of the parties {o the
ingstant dispute that furloughed employes were to have a "headgquarters”" within the
meaning and intont of ‘the term as used in Article IX, Section 1, they would hove
g0 stated and provided for the desgignation of a hcadgquarters point for such employes
by management, tho same as they did in Article IX, Section 3-b of the governing
agreement, which recads in part as follows:

"The Carrier shall designete a hcadquarters
point for each rest day relief assignment e

It has, moreover, becn historically recognized that the prerogatives and rights

of management remain unchanged except to the extent restricted by agrecment rules,
Sec Third Division Awards Nos. 5897, 600L, 6270, 7113 and others,
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Dissenting Opinicn to Awards Nos. 2 & 3

In accepting Award No, 5488 without question as a proper interpretation
of Article Ii, Section 1, and which was unquestionably based on false assumptions,
the majority in these Awards Nos, 2 and 3 failed to do that which even Referee
Donaldson, the author of Award No. SLE8, subsequently did in Award No, 6698
wherein he (1) reaffirmed the reasoning of Referee Carter in Award No., 1516 th at

hmstan gward clted ge 2 nrecedent is no hetter than the rezsconineg contgined withi
warQq clued as Precegent I8 NO LeTliey Uhall Tae YeasSQillng contalned witnl

itswnt and (2) overruled a prior Award No, 3589 on the same property which he
found had been based on a false assumpiion.,

The majority in these Awards Nos, 2 and 3 also failed to give heed
to the undisputed fact that Award No, 5L88 was not one of a long line of decisions
but was, on the contrary, the only award of record which had held that a standard
or uniform travel time rule, such as Article LX, Section 1 of the governing
agreement, wag applicable to furloughed employes,

Awards Nos., 2 and 3 are clearly erroneous and founded on false assump-
tions, The undersigned Carrier Member of this Special Board of Adjustment No. 17L
dissents for the reasons stated herein,

/s/ A. D, Stafford
Carrier Member




