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BROTHERHOCD OF MLIKTEN.GCE OF WAY EMPLOYES
AND

ERIE LLCKLWLNN. RLILIMY COMELNY

STLTEMENT OF CLALIM:

1. The Corrie¢r improperly disnissed from its service (lass 1 Eguipnent
Operator Williem V., Capozzi, as of October 16, 1964.

2. VWork Bguipiment Operator Class 1, Willienr V, Copozzi, be ncw reinsteted
in the Carrier's service, with full seniority restored, veection rights, and =11
other benefits provided by the effective igrcerment., J[nd further that he be rein-
bursed for oll wages lost by him, due to this irproper sction, compleined of in
Pert 1 of this cleir,

FINDINGS: This dispute concerns the disnissal of an equipment opsrator for neg-
ligence in not inserting the "locking pin" in the boon of the tis hendler he hed
been operating thet day. The cvidence supports Carrier's findirgs thet Clziment

did not insert the pin in the boom and thet later in the afternoon, when the egquip-

ment was being towed zlong with other nochinecs to the gengls headguarters at
Olecn, New York, for tie—up, the boon of the tie handler swung over the westward
. track and was struck by the cngine of e passing train, [s o direct result of

these events, a tie clarmp broke loosc from the boom and struck end fatally injured

an assistant forernan.

It is cuphesigzed by Fotitiomer that at the c¢lose of Clairent's work-day

on the afternoen in question, while he was still ot his mechine end its moltor waos

running, Extra Geng Forcermen ordered hinm to leave it and go teo the resr of the gang
to assist in other work, OCloimant promptly corplied with these orders after shutd
ting off the potor of the mechine and did not refurn to it since his dey's work was

conplated. In Claimentls abscnce, other empleyes then lined up and coupled the
vork equipment, including Clainent's mechine, =and proceeded tc tow ther to the
headquarters peint at Olean, New York, in accordance with regular practics,

Thore are a number of difficulties with the cease fron Clainont!s stonde

point. TFor onc thing, the rucord leeves no question but thet Cloiment wes negligent

end thet thet negligence was o direet cause of the acecident., DNone of ithe circum-
stencos nentioned by retitioner detraet from the significance of that compelling

consideration. He should heve known enough 4o secure the beor and his lock of ex—

perience with the nschine does nvt constitute & persuasive defense under the cir-

cuistences. inother difficulty is thot the evidenco does not adegquately establish

that any other erploye acctually hed the duty to insert the pin in the boor of Clairp;

znt's tie handler or should have cbserved the hezardous condition or checked the
pechineg to rake certain thet the boom wes secured. s socn as the beon swung out

and the ccndition was observed by the P .reman, he attorpted to recedy the situntion.

On thig record, wo ernrot velidly hold thest Ceorrier was in error or unreasonable
in its findings of faoct,
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Vic glso find ne uerit in rotitioner!s contention thet Oerider iniloed to
give Cloiment the notice of charces or hooring contunpleted by Hule 30, The re-
cord showod that he ruccived the following notice:

cordenee with Rule 30 of .grounent botween
silroad Conpoany cnd Erotherhood of i ezinto-
ance of Wey Ruployces, effective Jenuery 1, 1952,
you are hoereby notified to present yourself for
investigetlon in comnection with injury to
bir. Thomas G. Aumen, assistant forerman, which
occurred at M.P. 393.75 at Olean, FKew York, on
iugust 14, 1964, et 3:45 P.M.

The investigeticn will be held on lionday,

. fugust 24, 1964, after airival of trein Ko. 5
in office of division engineer, Roowm 502,
Terninael Building, Youngstown, Chioc.

4t this investigation, you mry hnve present

representative  (or rcPrascntgtlvcs, according
to egrecnent) or any wiitness you desirec.

It you cre unablo to atiend the inve

you should contect the u,naCI‘S.lg, e
the reasons.,
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Yours very truly,

J. K. Weikol,
Divisicn Engineer®

The above notice was rsceived on :ugust 18, 1964, end was thorefere
tiviely within the ieening of Rule 30 vwhich provzdes fcr not less than thres deoys
notice. 4Ls o motter of substance, it refere to Rule 30 which oniy ccnecerns dis- ———
ciplinery hearings and cleerly placed Clainant and his rGPTESuﬂtgblVGS cn notic _
thet e heering of thet type would be held at the designeted time ond plece. Its '
sigrificance wes elso clecrly brought out in the senfence relating o "represente~ —
tive" and "witncssi":. Claiment eppoars to have been accorded all 1udus r¢¢sc*1bad
b}’ RU_LC _jU and no reversible error is J.OUD.G.- L nearlng was held and he was aD._y
represented there and given fair opportunity to ecall, exaxvdine end cross-cxeorine
witnosses and develop his case., Neither Clainiant nor his representative clained
surprise at. the hearing or sought additional tine to reet the issues.

The discipline in this case ey be rore drastic and extrene than we
riight find appropriate. However, considering the record in its entirety as well
as Carrier's enorrous responsibility for the sefety of its perscnnel and others,
nc justification is percoived for disturbing the disciplinary action in conuroversy
and substituting ocur judgment for that of wanagerment in the preseni situstion,

We therefcre zre constrained to deny this clein,

AWERD:  Clain denied
Deted at New York, N.Y. this 29th day of October 1968.

/s/Horold ¥, lieston -
H:ROLD M. WESTON, NEUTRLL
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