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SHOP CRAFTS SPECIAL BOARD OF ADJUSTMEUT NO. 572 

. . 

ESTABLISHED UNDER 

AGREEKEUT OF SEPTEi?RER 25, 1964 

Chicago. Illinois - Sentember 30, 1965 

PARTIES 
To 

DISPUTE: 

System Federation X0. 114 
Railway Employess Department 
APL-C10 - - Machinists 

and 
Southern Pacific Company (Pacific Lines) 

That the Carrier violated Rule 40 of the current Labor 
Agreement and Article II, Sections 1 and 2, of the 
Seutember 25, 1964 Agreement, when it improperly sub- 
contracted out the work of servicinsc Chevrolet rental 
Unit 4001 to the firm of CochranE CclliYof Oakland, 
California, on the dateof January 29* 1965, 

I T&t the Carrier be ordered to compensate Kotor Car 
Mechanic E. Pruski, WeSt Oakland A & W I;: Shop, on the 
basis of the number of bows ofvork of the &?achinists* 
Craft performed by Cochran & Celli on Unit 84001 on . 
January 299 1965. 

FIWDIXGS : The Clafmant, Motor Car Mechanic 2" "ruski, is employed 
at the Carrier's West Oakland A & W Shoe, 

On January 29s 1965, tile Chevrolet Agency of Cochran & 
Celli at Oakland, California, serviced a 1963 Chevrolet passenger car 
which the Carrier leased from the Interstate Vehicle Management, Inc. 
(formerly the'Genera1 Lease Corporation),, and which car bore the Carrier 
identification of "leased unit 4001". 

The Organization's principal contentions are that: 

1. The "repair work performed by this outside firm O.. falls within the 
purview of Rule 40 of the current agreement"; 

2. "The Carrier's Motor Car Mechanics have the experience and skiil to 
perform tic work in question"; 

3. "The Carrierss shop facilities at Wastern A. & Fi, E. Shop, (sic) are 
abundantly sufficient to handle the work in question"; 



.:. 
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4. ’ 9%~ work in question has been performed by Carrier’s Hotor Car 
Hechanlcs heretofore, in the above shops aa wall as in othar like 
Cm-rtsr shops”; 

., ,’ 
$. There in nothing contained fn the terms of the leasing agresmeut *.. 

which tnfarontially or sppectficelly restricts the servicing or repntrs 
to the particular equipment ha-ra involved to firms other than the 
B;aPsier” g 

6, *‘*., it is highly fmprobsble that Interstate Vchfelo Management, ?.nco -8 
the Lsnso~ in this dispute -- would insist that as pazt of a taadiug 
arrangement the Lessee <Carriar9 would be requfrad to have L~~SOF?B 
equipment earvfcaa GsieB by its eompatUzx”g 

7+ The Cartfar also failed eo giva *tnotf.ce of intent to coneract out ths 
work and the reasons therefoe, together w%th supporting data” as %s 
roqufrad by Areicll~ EId Sect%ottn 2 nnd 3, of the Agreemcne, 

8,: “Cerrioz-$8 action tharefors violates RuEs 40 of tha cur~anC. @oPEa&fivm 
agreement, &tcLuding Atticlo EE, Sactioa 2, of the Ssptember 25, B%4 

p Apraensn&~is ‘; 

The Carries-8s prPacipaE eontantions are tbatr 

8. UICQ tdc 4001 %s e Pw~ed vah%cW* and &ot owned by eha Carrfss?, 
the “sarvics charges in dispute were billed to,tb@“Leseor under 
Peaeiq agrmment which prrovidos in partinent paPt aQ fob%owea 

‘Lassor during the termof this Pease shall * * * * 

%wnP5h to Lessee r&fikff card autbor%ztng Loneaa to charge alh. neecbaft%~l 
8erv%ces, lubsfcation M-M and rapsirs, to the account of L~scor.*‘~ 

2r The LassorQa operations and mafntenance manual further requfros thho 
eype of servfccl as hare fnvo?.vad to be performad by franchised 
daalerships hnndling the make of cara given such oervfca“: 

; : 
3. Tha “Lessor fe required to furnfeh Bts credit card to cover costs of 

maintenance of Leased aqubpment for whkch the Lessor be billed by tba 
Compsny performing said 8erv%ce”~ 

& The servfceu performad on unit 4001 are covered by praetfcos fn effaet 
:, prior to September 25, 1964, and inasmuch as tha work Pn question wxs 

not of a typo currsntly performed by the Csrrier, it bo not subject to 
the PQRtKiCtiVs-3 provieiono of drtlclls XI of tho Saptsmbes- 25. 1964 

: . Agrnem~c. 

Lb ‘%he cm-vle.8 %n equipment not owned by tha Carriar and psrformed on tba 
. basis of the own&a rssponefbilfty and paPiayo do~s not const:Ltuta a 

vto1aeion of Artidta BH, (PP, nay otbett poeem of? agmemb d&d 
f&aptmbQr 25, 1964~0 



The foloPLowing rules ar~l thcma peincipraUy fnvolvad ia thie 
disputar 

Ruls 40 (of the Hay 1, 1948 Labor Agreemane, 8.1 ravised,) reads %a pertfnsnt 
part aa followsr 

“I4achLnlst.o’ w,rk shell coneist of . =. adjUf&ing ,,. assembling, mafntatntng, 
diemaatlFng and inetallfng enginem (~arated by &earn or other power), *-. 
machiinery, *..I and all other work genQra11y t;ecoguiu5d aa Xechinlate Work.* 

.ARTXCLE ?,P - SUaCOWRACTXNG (6aptemb~t 2.5, 11964 Agreement)1 

E&ion 1 . 00 L&able C@&?&& - reada in pertinent part .m follow: 

Wubcontracting of work, including unit exchange, dill be done only when 
(1) mnagorial skills are not available on the property; or 12) ckitlod 
manpower is not available on the property from active or furloughed emplayes; 
or (3) assential equipment ts not available on the property; OS <4) the 
required time of completion of tha work cannot be met with the ek$lZa, 
personnel or equipment available on the property; or (5) euch wosk cannot 
he performed by the C~ITZE~ except at a ~IgnffP~r~tl~p gieatar CO.S~T, pr~~idd 

the coat advantage enjoyed by tha aubcontrnctor fa not baaed on a standard 
of wsgos balow that of the ptwabling wagm paid %n the atea for the type 
of =x-k being performed6...” 

&CtiQn 2 -A dvancc kotise - Submfsaian of Data - Conference - 

“Xf the carrter decides that in the light of tho criteria specified above 
it in necessary to subcontract work of e type currently performed by the 
employas, it ohsif give the general chairman of the craft or crafts involved notice 
of intent to contract out and the reasons therefor, together with supporting 
data. Advance notice shali not be required concerning m%nnr transactiona. 
The Generai Chairman or his deelgnntad repreesn.tativa will notify tha 
cartter within tan days from the postmarked date of the notice of any deoire 
to discuss the proposed action. Upon receipt of such notice the ca~rter 
abell give such represeutativo of tha organleatfon ae least ten daye advance 
nottcs of a confereuce to discuss the proposed action, If tha partiee are 
unable to reach an agreement at such conference the carrfer may, notwith- 
standing. proceed to subcontract the work: and the organization may process 
tbs dfaputo to a concluoiou aa hereinafter provided.” 

GecSion 3 - Reauest &e Xnfotmat&n when No Advnnca gotice Given - 

“ff the General Cha%nnan of a craft requestn the reasons and supporting data 
for the subcontracting of work for which no notice of Sutant has been gfren, 
tn order to datewine whether tha contrmt $0 coneictolat with the criewfa 
jet forth above, nuch knfosnakfon shall be furnished Mm psonptly. Hf a 
confarenc~ $0 requssP& by the Gsnaral Chairman or hbo designated 
reQreue%%~e~ve~ ke nha&i be nzraaed Pt a tS~tue%Ly aCtceQt&h t&?&0 QaJd 



PhCl9. hy dfnpute es to whether the contract to consistent with the 
eriearia mc forth in Sncrion I. my be proceosad to a conclusion es 
ha~srinsftar orovided.” 

The principel quest&one to be enewarad are ae follows: . 

lb WAR the work in quaotian **of e type currre&g performed by the 
” eepLoyosB’ in keeping wtth the provieioaa of Artdclo It, Sactfon 2, 

of the Shptember 25, 1964 Agrsezent? 

2. Did the Penae agreesent for unit 4001 take procedenco over the 
Septanber 25, 1964 Agraemene’b 

3. Did the Carriar have the right to cubcontract the mrk in qua&ion? 

The Cnrrier clelmo that it had the righe; to aubcontrect the eprk 
in qunetizn, becausa ouch work bed not lLheretofm-e been performed in 
Cnrrfar’s Shopa under applicable agrewents”, and that 7’eqripcant of the 
natum involved has been rented or ieescd on thte propott pz-ior to the 
effeceLve date of the Agreement of September 25, 1X4”. 

Tha record, however, indicatea ehet prior to Septeoiber 25, L964, 
the C:~rrihr on two different occotdons allowed certein clefmats 
eonpmretion when empLoyeeo of outside cornparties performed repairu OR 
Leened Carrier equipment. One of those claim -- in which the Carrier 
allowad a claireant 3 hours8 corspeneation -- ie identifiable tith the 
in&e-at case faasmucb as it involved work perfomed on July 2, 1963, on 
8 Carrier-leased 1PfC truck. The Carrier off6~od no ~eaam for its 
eceioa.othar then etetfng that ~~considaraedon wee given to extemet~ng 
BifCWBtblPC6SH 0 

Thus, it appeara thae the Carrf.er, in racognteing the validity 
of thb shove c9eim, aleo gave racognaftion to Xula 40 of the current Labor 
Agreement. 

Bf prfior practicea end apecinl keaee tsms for rent&l equ.Qmsmt 
were to be pensitted under the September 25, 1964 Agreerseat, euch 
exceptfono or restrictions should have been set forth in that A&reei%ent. 
%naenmch es no such exceptions or restrictions appear in tha Agroeeent, lt 
auot ba concluded that the Agreement t&es precedence 9n this eeee over 
prior practices and prior leese rental equipment provisiona. 

Et ia significant that the Agroenant fu12y seta forth the 
condi:Pondl undas which aubcontrast.ing nay ba perforoeed. How then can it 
b5 euccaaofully argued thet prior preatlcae aad renteal oqudpsent 
pns&aaone, WIlioll WPB Fiat seneinaraed ti the AgaoeWsae, ere aaaQpt&ba under 
tr% 
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It is true that under certain conditions, which conditions are 
set forth in Sections 1 and 2 of Article 11~ of the Seotember 25, 1964 
Agreenent, the Carrier has the right to subcontract. However, in defense 
of its action, the Carrier did not claim, on the property, any of the 
"Applicable Criteria" -- set forth in Article II, Section 1, of that . 
Agreement -- which specify the conditions under which subcontracting may 
be done. Consequently, it lnust be concluded that the work in question 
does not fall within any of the Agreement's exceptions or restrictions 
and that the Carrier violated that Agreement. 

Furthermore, when the Carrier permitted the organization's 
Assistant General Chairman merely to review, at a conference, the lease 
provisions and certain portions of the Lessorss Operations Instruction 
Manual, it (Carrier) did not Ice& the demands of Section 3, Article II 
of the September 25, 1964 Agreement, namely, to furnish to the 
organization the supporting data requested. (Underscoring supplied) 

To sustain the claim, in this particular case* without invoking 
a penalty would be an act of doubtful or even useless value. Therefore, 
the Carrier is directed to pay the Claimant, at the proper straight-time 
hourly rate, the actual number of hours taken by Cochran & Celli to 
perform the work in question. 

Claim sustained in accordance with above Findings. 

. 

tiployee Members Carrier Members 

\. 
Date: September ,30, 1965 



DXSSBNT OF CARRIER MEMBERS I 

STATEMENT OF FACTS 

On January 29, 1965, a carrier-leased Chevrolet passenger 
automobile was serviced at a filling station, garage or other similar 
establishment, at Oakland, California, identified as Wochran & Celli." 
The services in question included "periodical lubrication, tune up, ail 
and filter change , and related servicing" (Carrier Submission, p. 3), 
more specifically identified in the billing of the service station 
(Ib. Ex. M). The station's charges were billed by Cochran & Celli to 
Interstate Vehicle Management, Inc., the owner and lessor of the auto- 
mobile, pursuant to the provisions of the least that 

“2. Lessor during the term of this lease shall for each 
vehicle leased hereunder ---- 

'(d) Furnish to Lessee Lessor's credit card author&&g 
Lessee to charge all Mechanical services, lubrication, tire 
replacement and repairs to the account of the Lessor.* 

and procedural requirements set forth in an accompanying Operations 
and ltiintenance Manual reading: 

'1. GEN8RA.L - All repairs are to be performed in franchised 
dealerships handling the make of car you are driving. All general 
services and maintenance, where practical, should be obtained from 
the dealership that deliverad your car to you. Do not buy services 
which are to be paid for you with your IVH Credit Card from other 
than franchised dealership and ALWAYS BE SURF: THEY ARE CHARGED TO 
TRR ACCOUXI OF IV?<, AND YOUR UNIT NUMBER."' (Ib. p. 3) 

The claim of E. Pruski is stated in the Union Submission to 
the special board as follows: 

"That the Carrier violated Article II of the September 25, 
1964 Agreement when it improperly subcontracted out the work of 
repairing Chevrolet rental Unit #4001 to'an outside firm at Oakland, 
California, identified as Cochran & Celli, on the date of January 
29, 1965." (P. 1) 

"The overall cost of repairs itemized above amounted to $78.06, 
included in this amount was $23.15 for labor. 

"Claim filed bv the Organization on behalf of the claimant 
here involved was for the number of hours work Machinists Craft 
performed by Cochran & Celli on Unit #4001, January 29, 1965." 
(P. 2) 

The claim was sustained by the special board "in accordance 
with... Findings." (Award, p. 5) 

The preamble to Article II of the September 25, 1964 Agreement 
is as follows: 
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'The reference to other types of leased equipment as 
referred to . . . relate primarily to heavy on-track e&pment 
such as tie tampers, etc. Carrier's employes have not per- 
formed all maintenance and repairs to all such equipment as 
alleged, either on leased dr Company-owned equipment. 

WOWNet, certain heavy leased on-track equipment has been 
repaired in Carrier's shops (not serviced on road) by Carrier 
employes, for obvious reasons, including that it would be im- 
practical to endeavor to ship or transport such heavy equip- 
ment to manufacturer plants or agencies, some of which are in 
the East." (Carrier Submission, p. 8) 

Obviously, the repair of a carrier-leased lift truck is not "identifi- 
able with" the sarvicing of a carrier-leased passenger automobile under 
an agreemant requiring the lessor to pay "service charges" and requiring 

,the lessee to have such services performed by "franchise dealerships." 
However, to conclude that a single such case, whether identifable or 
unidentifiable, establishes a practice over a period of years ap- 
proaches the ridiculous. 

It is a well settled rule of law that 

II . . . evidence of other acts, even of s similar nature, of the 
party whose oxen act or conduct or that of his agents and employees 
is in question, of other similar transactions with which he has 
been connected, of a former course of dealing, of his conduct or 
that of his agents and employees on other occasions, or of his 
particular conduct upon a given occasion is not competent to 
prove the commission of a particular act charged against him, 
unless the acts are connected in some special way, indicating a 
relevancy beyond mere similarity in certain particulars." 

See Volume 20, American Jurisprudence, pages 278 and 279, and authorities 
cited. How then can the settlement or compromise of a single doubtful 
claim be construed as recognition of the validity either of the prior 
claim or of the claim involved in the instant dispute? 

The submissions of the parties do not disclose the nature of 
the "extenuating circumstances" which the award associates with the 
payment of 3 hours' compensation when employees of another company 
repaired a carrier-leased lift truck, but these circumstances were known 
to the union [Carrier Submission, Ex. F). Whatever such circumstances 
may have been, "the law favors the amicable settlement of controversies, 
and . . . rather to encourse than discourage parties in resorting to comprc- 
mise as a mode of adjusting conflicting claims. The nature or extent 
of the rights of each should not be too nicely scrutinized" (11 Amer. 
Jur. 249). Hence, to use the compromise and settlement of a single 
prior claim as conclusive proof of liability in a subsequent (even 
identical) case does violence to all rules of evidence and principles 
of equity and public policy. 



'The work set forth in the classification of work rules 
[:*a % of the crafts parties to this agreement will not be contracted 

except in accordance with the provisions of Sections 1 through 
4 of this Ar'ticle II." (Agreement, p. 9) 

The pertinent provisions of the classification of work rules and of 
Sections 1 through 4 of Article II of the September 25, 1964 Agreement 
a~%? set forth on page 3 of the award. 

DISCUSSION OF THE AWARD 

1. Prior Practice of the Carrier 

The findings and conclusion of the special board relating to 
the prior practice of the carrier are as follows: 

"The Carrier claim that it had the right to subcontract 
the work in question, because such work had not 'heretofore been 
performed in Carrier's Shops under applicable agreements,' and 
that 'equipment of the nature involved has been rented or leased 
on this property prior to the effecttve date of the agreement of 
September 25, 1564.' 

"The record, however, indicates that prior to September 25, 
1964, the Carrier on 'two different occasions allowed certain 
claimants compensation when emolovees of outside con;panies per- 
formed repairs on leased Carrier kquipment. One of ihose ciaCms 
-- in which the Carrier allowed a claimant 3 hours' compensation 
-- is identifieble with the instant case inasmuch as it involved 
work performed on July 2, 1963, on a Carrier-leased lift truck. 
The Carrier offered no reason for its action other than stating 
that 'consideration was given to extenuating circumstances. 

"Thus, it appears that the Carrier, in recognizing the 
validity of the above claims, also gave recognition to Rule 40 
of the current Labor Agreement." (Award, p. 4) 

The fact is that the submissions of the parties disclose only 
two occasions, prior to September 25, 1964, when the carrier "allowed 
certain claimants compensation when employees of outside companies 
performed repairs on leased carrier equipment." It is conceded in the 
Award that only one of these cases can be claimed to be "identifiable 
with the instant case." The carrier denies that either (or any) are 
"identifiable with the instant case," and states that 

$1 . . . no contention or factual evidence has been furnished to 
date to indicate that Carrier's employes have maintained or serviced 
leased passenger automobiles and Carrier denies that such work has 
been done by its employes at its West Oakland or any other Carrier 
shops. 



emergency board thus reappear in the agreement between the parties, and 
can be resolved only by reference to all of the findings and conclusions 
in the report of the emergency board dealing with subcontracting. (Report, 
pp. 22-24) 

Reference to such findings and conclusions discloses that the 
unions and the board were primarily concerned with "the practice of many 
carriers to subcontract building, rebuilding, overhauling and maintenance 
of equipment to outside manufacturers." (Report, p. 22) It is improbable 
that either the board or the parties had in mind or proposed to prevent a 
carrier from having its passenger automobiles, whether leased or other- 
wise, serviced at filling stations or other like establishments. Paren- 
thetically, one is compelled to wonder whether the uniotl claims or will 
claim a monopolistic right for its members to refuel the carrier's pas- 
senger automobiles. 

But apart from this aspect of the question of contract construction, 
it is apparent that the emergency board did not intend to recommend a rule 
that would interfere with prior practices or established procedure in the 
field of contracting out work. The emergency board, in explaining the 
purpose of its recomendation, stated that 

"Although it is not possible or feasible to recommend that 
carriers which have scrapped their repair facilities should 
restore or re-establish them, this Board is of the opinion 
that the public interest would be served by measures which 
would help to arrest the decline in railroad shop facilities." 
(Report, p. 23) 

The board then described the intent and purpose of the recommended 
rule, which was copied into the Agreement of September 25, 1364, as fol- 
lows: 

"All these considerations lead us to recommend a rule which 
is largely Drocedural but which would represent a modest step 
Grd in preventing some of the abuses which have arisen in 
the area of subcontracting. While this would provide an op- 
portunity to the unions to be consulted before new forms of 
subcontracting are undertaken by a carrier, it would allow the 
carrier to pursue the goal of efficient operation by letting out 
contracts subject to possible challenge through the grievance 
procedure as to the propriety of its action under stipulated 
criteria." (report, p. 24) 

Thus, there cannot be the slightest question but that the intent 
and purpose of the proposed rule was to place limitations on "new forms 
of subcontracting." Note also that the rule was intended to be "largely 
procedural" -- in other words, its purpose was not to change existing 
practices or the rights or obligations of the parties as established by 
prior practice, but to establish a procedure which would "provide an 
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The fact that the uaion could c+te only one case which the 
special board found to be "identifiable with the instant case" is 
convincing evidence that the circumstances involved in that case were 
exceptional and that the prevailing practice is to the contrary. 
Certainly this one exceptional case, which in fact cannot be identified 
with the instant case, does not negate the representation of the car- 
rier (which is not denied by the union) that 

I, . . . no contention or factual evidence has been furnished to 
date to indicate that Carrier's employes have maintained or 
serviced leased passenger automobiles and Carrier denies that 
such work has been done by its employes at its West Oakland or 
any other Carrier shops." 

2. Application of the Sep- 
tember 25, 1964 Ameement 

It is the position of the carrier that Article II of the 
Agreement of September 25, 1964, has no application to and does 'not 
restrict or otherwise affect pr-Fez practices of the carrier relating 
to contracting work. 

On this issue the findings of the special board were as follows: 

"If arior practices and special lease terms for rental 
equipment-were to be permitted under the September 25, 1964 
Agreement, such exceptions or restrictions should have been 
set forth in thet Agreement. Inasmuch as no such exceptions 
or restrictions appear in the Agreement, it must be concluded 
that the Agreement takes precedence in this case over prior 
practices and prior lease rental equipment provisions. 

"It is significant that the Agreement fully sets forth 
the conditions under which subcontracting may be perfomed. 
How then can it be successfully argued that prior practices 
and rental equipment provisions, which are not mentioned in 
the Agreement, are acceptable under it?" (Award, pe 4) 

Unfortunately, the purpose and intent of Article II of the 
Agreement of September 25, 1964 is not entirely clear from the language 
appearing in the agreement., The provisions of the agreement were intended 
to effectuate the report and recommendations of Emergency Board No. 160. 
Nhen negotiations between the parties for this purpose were unfruitful 
and a nationwide railroad strike was threatened, the emergency was re- 
solved, with the Secretary of labor, the Assistant Secretary and members 
of the National Mediation Board participatin&, by copying (with minor 
modifications) the reconwenilations appearing in the report of the 
emergency board into the agreement between the partLes. Certain smbi- 
guities and uncertainties appearing in the ret-ndations of the 



accordance with the provisions of Sections 1 through 4 of this Article 
II?" and Section 1 which follows captioned "Applicable Criteria." The 
conclusion expressed in the award overlooks two important and controlling 
considerations,.as follows: , 

1. The scope and effect of Article II of the agreement is thus 
Hmited to "work set forth in tbe classification of work rules." These 
classification of work rules must be read and interpreted in the light 
of prior practice, in other words, as the,parties themselves have applied 
and interpreted such rules. As stated in American Jurisprudence: 

"In the determination of the meaning of an indefinite or 
ambiguous contract, the interpretation placed upon the contract 
by the parties themselves is to be considered by the court and 
is entitled to great, if not controlling, influence in ascertaining 
their understanding of its terms. In fact the courts will generally 
follow such practical interpretation of a doubtful contract. It 
is to be assumed that parties to a contract know best what was meant 
by its terms a:d are the least likely to be mistaken as to its 
intention; that each party is alert to protect his own interests 
and to insist on his rights; and that whatever is done by the 
parties during the period of the performance of the contract is 
done under its terms as they understood and intended it should 
be." (12 Amer. Jut. 707-789) 

2. It is clearly the intent of the preamble that Sections 1 
through 4 of Article II shall be read and construed together -- each section 
is to be construed and applied in the light of the provisions contained in 
each of the other sections. Though obviously misplaced (as it was in the 
recommendations of the emergency board) the criteria specified in Section 
1 have application only when subcontracting "work of a type currently 
performed by the employees," that is, "new forms of subcontracting," in- 
volving work which is not covered by the classification of work rules as 
they have been defined and construed by prior practices of the carrier 
and the interpretation placed upon such rules by the parties. 

3. Compliance with the Sep- 
tember 25, 19G4 Agreement 

Assuming that Article II of the Agreement of September 25, 1?64 
is applicable to the transaction fnvolved in this dispute, which it most 
certainly is not, the carrier complied with the provisions of that article, 
although not required to do so. No advance notice of the proposed servic- 
ing of the passenger automobile involved was required in view of the pro- 
vision of Section 2 that "advance notice shall not be required concerning 
minor transactions." The labor charges involved amounted to only $23.15. 
(Union Submission, p. 2) The carrier also furnished the general chairman 
with all pertinent information and all relevant data upon which the car- 
rier relied in refusing to pay the claim. (Ib. Ex. A, p. 11) 

In this connection the following appears in the award of the 
special board: 
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opportunity to the unions to be consulted bsore new forms-of subcontracting 

(.,' are undertaken" and "possible challenge through the grievance procedure as 
to the propriety of its (the carrier‘ 6) action under stipulated criteria." 

The rule reconanended by the emergency board to make effective its 
purpose and intent contained the following language which was copied verbatim 
into the agreement of September 25, 1964: 

I, . . . if the carrier decides that in the light of the criteria 
specified above it is necessary to subcontract work of a type 

Gal currently performed by thsmoloyees, it shall give the go 
chairman of the craft or crafts involved notice of intent to 

,: ., 
! i 

contract out and the reasons therefor..." (Report, p. 25) 

The words "of a type currently performed by the employees" clearly has 
reference to the findings and conclusions of the board heretofore cited, 
and is intended to limit the application of the rule to "new forms of 
subcontracting." Any othes construction of the proposed rule would make 
the report meaningless -- even ridiculous. 

The rule of law compelling this construction of the September 25, 
1964 Agreement is concisely stated, with ample supporting authority, in 
Volume 12 of American Jurisprudence, pages 784 to 786, as foliovs: 

"In the interpretation of an agreement, the surrounding 
circumstances at the time it was made should be considered for 
the purpose of ascertaining its meaning, but not for r-he purpose 
of adding a new and distinct undertaking. In interpretating an 
agreement, a court should, to the best of its ability, place 
itself in the situation occupied by the parties when the agree- 
ment was made and avail itself of the seme light which the parties 
possessed when the agreement w&s made so as to judge of the mesn- 
ing of the \?ords and of the correct anplLcation of the language 
to the things described. The usu:il definition of a single word 
is not a conclusive test of the mzaning to be attributed to it in 
the connection in which it is found; the sense in which the parties 
employed the word must be ascertained from an examination of the 
entire instrument, read in the light of the circumstances surround- 
ing its execution. It is said that the circumstances in which the 
parties to a contract are placed may generally be considered whan 
they will throw light upon the problems to be solved. General or 
indefinite terms contained in a contract may be explained or 
restricted by the circumstances surrounding its execution. The 
scope and application of most words vary according to the nature 
of the subject under discussion and the circumstances under which 
they are used." 

It is stated in the award that "it is significant that the 
Agreement fully sets forth the conditions under which contracting may be 
performed.'s Reference is apparently made to the preamble to Article II 
providing that "the work set forth in the classification of work rules 

_ 

c.3 
of the crafts parties to this agreement will not be contracted except in 



"It is true that under certain conditions, which 
conditions are set forth in Sections 1 and 2 of Article 
II of the September 25, 1964 Agreement, the Carrier has 
the right to subcontract. However, in defense of its 
action, the Carrier did not claim, on the proper& any of 
the "Applicable Criteria"'-- set forth in Article II, Section 
1, of that Agreement -- which specify the conditions under 
which subcontracting may be done. Consequently, it must be 
concluded that the work in question does not fall within 
any of the ASreemene's exceptions or restrictions and that 
the Carrier vioiated that Agreement." (Award, p. 5) 

Assuming for the moment that the premise of this monstrous syllogism 
is true, it is crystal clear that the conclusion is wholly unwarranted. 
The fact that the carrier took the position "on the property" that 
the transaction in question .did not come within the scope of Article 
II of the Agreement of September 2.5, 1964, is no evidence whatsoever 
"that the rvork in question does not fall within any of the Agreement's 
exceptions or restrictions and that the Carrier violated the Agreement." 
To urge one (and a good) objection to a claim cannot be construed as 
an admission that the claim is not also objectionable for other reasons. 

However, the submissions of the parties do not support the 
premise found in the award. In its submission filed with the special 
board, the carrier claims repeatedly that, without conceding the appli- 
cability of the September 25, 1964 Agreement 

'I... said duties would still be excluded from those Car- 
rier's employes would otherwise be entitled to perform 
under that portion of item (5) of Section 1, Article II of 
the Agreement of September 25, 1964, reading: 

9 . . . such work cannot be performed by tha Carrier 
except at a significantly greater cost..."' 

(Carrier Submission, pp. G, 7, 9, 10) 

As appears from its submission, the facts relied upon by the carrier 
in support of this position were fully disclosed to the union while the 
dispute was "on the property." (Ib, Ex. B, D, F, I, L) 

Nevertheless, the special board refused to consider or rule 
on the sufficiency of this evidence. 

The award also contains the following erroneous finding and 
conclusion: 

"Furthermore, when the Carrier permitted the organi- 
zation's Assistant General Chairman merely to review, at a 
conference, the lease provisions and certain portions of the 
Lessor's Operations Instruction Manual, it (Carrier) did not 
meet the demands of Section 3, Article II of the September 25, 
1964 Agreement, namely, to furnish_ to the organization the 
supporting data requested." (Award, p. 5) 
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The fact is that the carrier supplied the union with all relevant 
suPPortin data and with all information requested by the union 
except that the carrier did not make copies of the leasing agreement 
and the lessor's operating instruction manual for tha union when 
requested to do so in a letter dated May 17, 1965. (Union Submission, 
P. 4) This lstter was written following conferences during which these 
documents Vera produced by the carrier and examined by representatives 
of the union. The union had previously been supplied with written 
copies of their pertinent provisions. (Union Submission, p. 4; Exhibit 
4 PP. 10-11) The union cites no provision of either document upon 
which it places relfance that was not fully disclosed and explained to 
its representatives on the property. 

i: . Tba Penal Provisions of the Ausrd 

It is conceded ztn the award that the claimant involved in 
this dispute was fully employed on the day that the Chevrolet passenger 
automobile leased by the carrier was serviced, that he T?as fully compen- 
sated for his services performed on that date and that he suffered no 

'wage loss as a result of the fact that the car was not serviced by the 
carrier's employees. (Cf. Carrier Submission, p. 7, and Award, P. 5) 

Section 14 of Article IV of the Agreement of September 25, f%% 
provides that 

"Section 14 - Remedy - 

"If there is a claim for wage loss on behalf of a 
named claimant, arising out of an alleged violation of 
Article II, Subcontracting, which is sustained, the Board's 
decision shall not exceed wa2es lost and other benefits 
necessary to make the employee whole." (Agreement, p, 13) 

Here there is no uncertainty or ambiguity as to the language contained 
in or the purpose or intent of the agreemant. Nevertheless, the special 
board found and directed that 

"To sustain the claim, in this particular case, without 
invoking a penalty would be an act of doubtful or even use- 
less value. Therefore, the carrier is directed to pay tha 
Claimant, at the proper straight-time hourly rate, tha actual 
number of hours taken by Cochran & celli to perform the work 
in question." (Award, p. 5) 

Q 
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The board is not charged with the responsibility of determining 

2 
whether its award is "of doubtful or eve" useless value," and is 
unauthorized to base any of its findings or conclusions upon the 
opinions that it may hold on thFs.subject. The jurisdiction of the 
board is specifically stated in Section 8 of Article VI of the agree- 
ment as follows: 

"Section 8 - Jurisdiction of Board - 

"The Board shall have exclusive jurisdiction 
over disputes between the parties growing out of 
grievances concerning the interpretation or appli- 
cation of Article I, Employee Protection, of Article 
II, Subcontracting." (Agreement, p. 12) 

The board is charged with the responsibility of interpreting 
the agreement and determining its application to the facts involved 
in disputes submitted to it under the provisions of the agreement. 
It has no right or authority to change the agreement or make a new 
agreement . 

There can be no question about the proper interpretation and 
application of the agreement insofar as punitive damages are concerned. 
The special board is specifically prohib?ted from "invoking a penalty." 
Only compensatory damages may be awarded by the special Board. The 
carrier is not to be treated as a criminal and punished as such when 
it has misconstrued or misapplied the agreement. The extent of its 
liability is "to make the employee whole." 

The rule of law clearly applicable in the instant case is 
stated with supporting authority in America" Jurisprudence as follows: 

"Interpretation of a" agreement does not include its 
modification or the creation of a new or different one. 
A court is not at liberty to revise a" agreement while 
professing to construe it. Nor does it have the right to 
make a contract for the parties -- that is, a contract 
different from that actually entered into by them. Neither 
abstract justice "or the rule of liberal construction 
justifies the creation of a contract for the parties which 
they did not make themselves or the imposition upon one 
party to a contract of an obligation not assumed." (12 Am. 
Jur. 749-758) 

.The complete rejection by the board of the clear and un- 
ambiguous language of the agreement is particularly inexcusable in 
view of the fact that Emergency Board No. 150 did not recommend the 
adoption of a rule requested by the union which might have been 
construed as authorizing the assessment of punitive damages. The 
union's proposal, attached as Appendix C to the report of the emer- 
gency board, contained the following provision: 
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"In case of any violation of this rule, the employee 
or employees who would have performed such work if it had 
been performed without violation of this rule, shall be 
comnensated on the same basis as if they or he had performed. 
the work." 

The emergency board did not recommend the adoption of this rule, and 
it does not appear in the agreement. Rather, the penal implications 
of the requested rule were specifically negated in the agreement. 

Jut. 
The prescribing of penalties is a legislative function (23 Am. 

62G), not a function of special boards of adjustment. 

"It is a general rule of statutory construction that 
penal statutes are to be strictly construed. Statutes 
ireposing penalties are subject to this rule of strict 
construction. They will not be construed to include any- 
thing beyond their letter, even though within their spirit." 
(23 Amer. Jur. 631) 

What then can be said fo: the prescription of a penalty by a special 
board of adjustmnt when the agreement which it has been created to apply 
specifically prohibits such penalties. 

COKcLUSION 

The findings and conclusions of the special board are not 
supported by the facts disclosed by the submissions of the parties to 
the dispute. The conclusions and award of the board are contrary to 
lav. The award ignores the clear and unmbiguous language of the agree- 
ments between the parties, disregards the surrounding circumstances at 
the time the agreements were made, does violence to the intent and 
purpose of such agreements, and rejects the interpretations placed upon 
such agreements by the parties. 

The special board, in and by its award, has exceeded its 
authority and jurisdiction, usurped prerogatives belonging exclusively 
to the parties or to legislative authority, and deprived the carrier 
of property and contractual rights contrary to law. 

The award of the board cannot and will not be accepted as a 
precedent or as having evidential or legal significance in any other 
dispute or disputes. 

Chicago, Illinois 
September 30, 1965 

Carrier Numbers of Special Board of 
Adjustment No. 570 



S.B.A. 570 
Award No. 3 

Shopcraft Speciel Board of Adjustment No. 570 
Established Under Agreement of September 25, 1964 

CONCUFiRIh'G OPINION OF IXPLOYEE E.II!MBERS -- - 

The employee members of Board No. 570 wish to supplement 

the opinion of neutral member J. Harvey Daly. We think the opinion 

of Mr. Daly is correct in all respects but the carrier dissent, 

dated September 30, 1965, requires us to comment. The dissent is 

based upon a,fundsmental misconception of Article II of the Agreement 

of September 25, 1964, between the carriers and Railway Employes' 

Department AFL-CIO and its member organizations. 

he feel it important first to put into focus the problems 

which gave rise to the report of Emergency Board 1.60 and the agree- 

ment of September 25. 1964. The dispute began on October 15, 1962, 

uhen the six shopcraft organizations sewed notices on individual 

carriers pursuant to Section 6 of the Railway Labor Act to obtain 

chn?ges in existing labor agreements. These changes were desipned to 

promote stabilization of employment, to protect employees against 

contracting out practices of the carriers, and to achieve other goals.' 

The practice of the carriers in subcontractinS work formerly done by 

carrier e!nployees was a major goal of the organizations. Emergency 

Board 160, appointed by the President, stated at page I2 of its 

report: "One of the major reesons for the decline in shopcraft 



employment in the past decade, according to the unions, is the 

practice of many carriers to subcontract building, rebuilding, 

overhauling and maintenance of equipment to outside manufacturers." 

The board recognized the Justice of the employees claim, stating at 

page 13 of the report: "To the extent that subcontracting has 

played a part in the steady erosion of shop employment it has 

contributed to the draining away of a skilled labor pool from the 

railroad industry. The current shortage of railroad freight cars 

highlights the inability of the industry to meet the nation's needs 

for tmnsportation, the inability which has aggravated some of our 

domestic and foreifr;n pa-ohlems. The national interest would be 

better served by maintaining the capacity of the railroad industry 

to keep its eq-Cpment in good working order and to expand its 

. . operations as neees requires." 

The board concluded: "All these considerations lead us 

to recommend a rule which is largeFLy procedural but which would 

represent a modest step forward in preventing some of the abuses 

which have arisen in the area of subcontracting. Khile this would 

provide an opportunity to the unions to be consulted before new 

forms of subcontracting are undertaken by a carrier, .it would allow 

the carrier to pursue the goal of efficient operation by letting out 

contracts subject to possible challenge through the grievance 

procedure as to the propriety of its action under stipulated criteria." 

Under the Railway Labor Act, the report of an emergency 

board is not binding upon the parties. Rather, in accordance with 

the American tradition of free collective bargaining the report of' 

. ..“.. 
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the neutral board serves as a statement of its vie-4 of c dispute 

between the carriers and their employees. i't is a basis upon which 

the p'xrtfos may hammer out their own sp;reernent. 

Such was the practice in this case, The report of Emergency 

Board 160 was rendered AuSust 7, 1764, Not. until six veeks Later 

did'the parties enter into the agreement of September 25. During 

the interval there were numcroils prolonged negoti&tinS sessions 

between the parties. phase commenced OR ~uewt 18, 1964, in Chicago 

after the parties had time to stcdy carefully the report of the 

board. After a preliminary exchange of views, on August 25, the 

parties exchanged drafts of a proposed agresment including a 

proposed agreement relating to subcontreoting. Thereafter the 

drafts of each party werI? sub2ccted to intensive scrutiny by the 

other side. As nef-yxkintions continued, their pace accelerated 

until fin.*%:ly , arpq-eement was rcaehed at a session which be&an Sunday 

evenS.ng, Sentemher .L . -09 and continued with a number of recesses until. 

abobou'c 3:Ol P.!.l. on September 21. 

Ile turn now to the relevmt agreements. There is no 

question that the uc.rk done f.aXLs within the scope of the machinist 

trade. See Rule 40 of the Xay I, 1946, Lsbcr Agreement as revised, 

set out on pace 3 of Mr. Dal.y's opinion. The carriers do not suggest .. 

to the contrary. . ': . . 

Next be consider Article II, Subcontmcti:ng, of the 

September 25 np,reement. Preceding Section I.$ "Applicable Criteria," 

quoted by I.Gr. D&y appears the folloviny: sentence which we think 

important to this case: “The work set forth in the classification 
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of rrork rules of the crafts parties to this agreement will not be 

contracted except in accordance with the provisions of Sections 1 

to lb of this Article II." Then follows the three sections quoted 

by Mr. Daly on pages 3 and 4 of his opinion, f&loved by Section 4, 

"Machinery for Resolving Disputes," which rends as follorrs: "Any 

dispute over the application of this rule shall be handled as herein- 

after provided," 

The very first words of Article II of the ae;reement 

constitute a solemn uudertsking by the terriers '&at work in the 

classification of work rules of the crafts nil1 not he contracted 

except as prodded in Article II. Exceptions, five in number, are 

set out in Section 1 of Article II entitled "Applicable Criteria." 

It follows therefore that unless the carrier can bring itself &thin 

,one of the exceptions of Article II, that the general rule barring 

contracting out is applicable.' This simple proposition is the case 

before us in a nutshell. A contrcct between the carrier and the 

labor organization representing its employees is entitled to the 

same dignity as any other contract, no more and no less. The 

obligation voluntarily undertokcn by a carrier in such a contract 

should be respected to the ssme degree that cbligations voluntarily ) 

undertaken in any other agreement are respected. It is of no concern 

to the labor organization wiiat agreements the carrier may have made 

with third persons not pax-tie s to the a&reenent of September 25. 

A labor organization would not be permitted to invoke an agreement 

with a third party as excuse for non-performance of a contract with 

a cnrrier. The rule works both ways. 



When ve rcviex the exceptions to the ban against contracting 

out, set out in Section 1, ve see that not a single one is applicable 

to the case before us. There can be no question that managerial 

skills (if any were required) were available on the property, that 

skilled manporTer was available, that essential equipment wns available, 

that the required time of completion cou.ld.be met with the skills, 

personnel or equipment available. The record is barren of evidence 

to support a contention that the work could be performed except 

at significantly greater cost. In fact, iis the'carrier itself 

recognizes, the amount charged by Cochran and Celli was too high 

for the Nor-k done. 

Under these circumstances contracting out the maintenance 

vork on the Chevrolet automobile was a clear violation of the _ 

September 25 agreement. 

In light of the above let us examine the carriers' dissent. 

The key argument of the carrier is presented under point 2, pa&co- k-1. 

The carriers contentions there represent an ingenious effort to 

erode substantielly all of'the hard foxght gains achieved with so 

much difficulty by the labor organizations as a result of the 1962 

rLLl.es movement . We think it vo:Ahvhilc to demonstrate the fallacy 

I ' of the carrier contentions under its point 2 because ac~:eptance of :i 

the contentions there advanced ~iould's~bstantially nullify the 

subcontracting restriction s of the Sep';enber 25 sgreement. The 

essence of the carrier contention is that the "intent and purpose" 

of Article II of the September 25 agreement "is not entirely clear 

from the language appearing in the agreement." (p. 4) hence, xe 

must look to past practice and prior procednres. Since under past 
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practices and prior procedures the labor organization had very little 

voice in restricting subcontracting it follows that they have no greater 

rights nowthsn they had before. Such an interpretation would, of 

course, destroy Article IX of the agreement. The fact of the matter 

is that the agreement must be enforced according to its terms. It 

WRS the whole purpose and intent of the agreement to change past 

practice with respect to subcontracting. It was the purpose of the 

agreement to give the labor organieations and the employees they 

represent new protections which they did not hitherto &joy. when - 

we examine the agreement in the light of this fact, WC must grant 

full effect 'GO the introductory clause of Article II specifically 

prohibiting subcontracting excqt where one of the exceptions set 

forth in Section 1 is applicable. 

iGj.ia 'c;‘ne curier m&.eu (1 UiiLk iri &niui~ui'iy iid A&i&3 iI 

it paintst.o no clause of that article uiiich is in fact ambiguous 

snd which requires interpretation for resolution of the case before 

US. The plain fact of the matter is that the article is trsns- 

parently clear with respect to this case, but that the carrier is 

not happy vith the results pursuant to the terms of thst artiCle. 

Hence under the guise of interpreting the agreement it attempts to 

modify it unilaterally by adding to Section 1 an exception which the 

witten document does not contain. Indeed the quotation from American 

Jurisprudence set out on page 6 of the dissent helps the labor 

organization rather than the carrier for it states that in the 

interpretation of sgreements, surrounding circumstances should be 

.i 

, 

-G- 



considered for the purpose of ascerixining its meaning "not for the 

purpose of adding a new and distinct undertaking."1 Surely it is a 

cardinal rule of the interpretation of contracts that h construction 

should be adopted vhich gives effect to the primary purposes of the 

partien, rather than a construction which would nullify the result 

they sought to accomplish. Yet thg carriers interpretation, if adopted, 

%rouLd snuff out meaningful vitality from Article II.. 

Under its point 2, the cnrrier commits another serious 

error: it confuses the substantive rights accord& the labor 

orgaaizxt'cions un&x Article II with the procedural mechanism 

established for the effectuation and enforcement of those rights. 

Thus at page 5 of the dLssent the carrier seeks to m&e much of the 

board nt&tement that the rule that it recommended was "largely 

procedurnl." Again it is important 'to obswve that the contmct 

betvcen the parties 16 the agreement of September 25 and not the 

board's report or its reconmendatfons. The plain fact is that the 

agreement of September 25 includes the substantive limitation 

embodied in the sentence preceding Section 1 of Article II. Sections 2 

and 3 relate to procedural ObligatiOnG imposed upon the CariCes 

before subcontracting work. Under Sec:ion 2 advance notice is not 

required concerning "minor transactions." Section 3 pfovides for 

the situation where the carrier has noi given an advance notice of 

subcontracting as required by Section 2. In such case the general 

J-2 he dissent at page 10, when discussing another topic, 
quotes another portion of American Jwisprudence which states the 
rule forcefully, "Interpretation of an agreement does nzt include 
its modification or the creation of a ww or different one." 
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chairman may demand the data therein specified. That section closes 

with the significant language, t'Any dispute as to whether the contract 

is consistent with the criteria set forth in Section 1 may be 

processed to a conclusion as hereinafter provided.“ Thus the only 

significance of the question whether the transaction in issue was a 

"minor transaction" goes 'to the question whether the carrier was >. 

obliged to give the appropriate notice under Section 2. At this 
.I 

stage of the proceedings that question is irrelevant, The relevant 

point is that under the last sentence of Section 3 a dispute as to 

whether the contract is consistent with the criteria set forth in 

Section 1 may be processed to a conclusion. 

In light of the above we can quickly diSgO3e of the carriers 

contention 1, pages 2-4, relating to prior practice of the carrier. 

As we observed above, the agreement of September 25 was intended to 

confer new rights upon the labor organizations end the omployecs 

they represent. If they were restricted to their rights under past 

practice there would be no purpose served in writing the agreement; 

The past practice is relevant to the csse simply to show carrier 

recognition even prior to the September 25 agreement that employees 

had craft rights to psrform work on cqripzment even though it was 

lecised. Since there was such csrrier recognition it follow that __i 

there is an unqualified right to such uork in light of the unmis- 

t&sable language of Article II. 

Part 3 of the dissent, pages 7-9, likewise can be disposed 

of quickly. The neutral member ruled Zhat the carrier did not 
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COiltC?nd’@n the property that t?ny of the five exceptions in Scction 1 

of A~~tic3.c II uesz appbicabk to thin case. The carrier takes the 

poaiticn spp,ixntSy that it ir not obliged to advtice all of its 

cb~cct~c;;s while the d2opute is stFb3. on the property but may advance 

new con':enticus at subbsequeut str@s in the proceedings. It is not 

neoczxzy ?<'c;r us to diocrrtin thia quesM.on because the CEIL-riel- at 

ps.go 8 of its dissent fa.i.3.s to odvancf: a sin&k coiitention that 

a.oy of the five errceptions of Section I FZX in fact applicable. 

The most that can be said is that it mr.kes a half hearted attempt 

at JnsCi~ice~ion on the grouuzd of excepticn five in Section 3 

(1 . . . such vork caunot b? ~"srormed lay the calrier except at a 

significantly Sreater cost . . .'. The short answer to '3his conteut:on 

is that not a scrap of evidence was submitted to show that it woul.d 

have been more costly to do the work in a carrier shop thau to have 

the work p$rformed at the Cochr,an and Celli Garage. As to the 

lfzmishing of data, the cLcxrler co~cedcs that up to the present 

moment it has not fui-nishcd the organization rrith the ouppo-rting. 

d&a requked. It mei4.y permitted an organization representative 

to lOok tit the aut0 3.ease ad prtion Of the Opeirating inst?F~CtiOnS 

of Icssor. There is a vest ,p..bY between letting a pa~%y exaraille a 

document in the custody of the opposing party and furnishing the .,, 

compSete text. Copies of the documerks should Ihe been fiusnished 

as the sgpeemcut requix-es so that the organization could study them 

at lent$h. 

Ye come now to the question of the monetary award under 

' Article VI, Section 1&, which reads: "If there is a claim for wa@ 
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loss on behalf of a named claimant, arising out of an aUeSed violation 

of Article IX, Subcontracting, which is sustained, the Board's 

decision shall not exceed wages lost and other benefits recesssry 

to make the employee whole." Since the garage had possession of the 

c&x for only 7 hours and 20 minutes, from 7:45 a.m. to 3:05 P.M., 

the totel hours of labor charged c&not exceed and no doubt has 

far less thsn that Mme. The dissent asserts that clatmant was 

!'P.zlly employed" on the day the Chevrolet was serviced snd hence 

3.t clnlms hc suffered co wage loss. This contentPon ovsrlooks 
the 

completely his right to perPorm/~rork 03 over-time. Under Rule 7 

of the oyreenent betwcn the gstiies, effective May 1, l&8, claimwt 

would be enLitLLed to time and one-half, with aminimum of one hour 

if he had been required to work overtime. Of course, the ovetiine 

.provisions or the co:rt.xect are not here at issue since the monetary 

arrard was on a straight time basis. Our point is sinp3y tin& there 

W5.S Ci W3,3C! 3.06s t0 Ci,,CLir.lS~~t. Hence the monetary al?wd is not only 

&thin but, in fact, is Jzsx than that permItted by Section f:a. 

Under Sectior? 14, the award ns,y not exceed the "wages lost and other 

benefits necessary to make the employee vho1.e." Clearly, this 

hlqg.l5.6e CO‘ZCFS overtime pay. The awerd, hoirewr, orders pay otiy 

"at the propsr straight-time hourly rate.ll (Award a. 5) 
.i 

On the facts* there is no need to reach the qwzstj.on 

whether the board has rover to impose a penalty on the carrier. 

Since the di6sent argues the pcint, a brief comment is in order. 

It is not true, as the dissent claims (p. lo), that,"the spccLal 
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