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-NT OF Cl&&j m No. D : ’ - Appeal of 
Engineer A, W.‘Scott fioxn the discip!ine of 
l%nirsal in all capabilities assessed by letter 
dated May 2,1997 in corndon with ?.hc 
follow& charge: 

Your conduct unbccmhg 8z\ qnployee of 
Conrail when you mit~epreseatcd yourself as 
Dkirict Sqerinra.dant Garofola ia order to 
restore yourself I0 service at approxfmktgly 
3:37PM OR April 15,1997 and then proceeded 
to work WPME-70 as an Engineer on duty at 
7:OOPM on Aprii 15,1997. NORAC RULES 
THATMAY APPLY: D 

m: A. w. Scott (tieruii~swz~c~) fiss 

been a locomotiVe eoginetr With the carrier since Octcber 4,1974. On 

April 14.1997, Sb@ (%opM) SfW?gOi~g O~I Ctury atMetwhca,New 

Jersey, Engheer Scotr herwd SMT Jitaey #317 in the @hg ma, which 



he perceived IO be the vehicle that would be used to tr~nspofi him and iu’s 

0onthxtor to Train WPhE-70. Sicott reactively entered Yardmaster 

Hofftnan’s office to protest what he (sic) paafved as a 6afPtyTiS. 

&ccndingto~~~o~~nginmsoott~eagitaodaad 

aggressively moved toward the Supisor, while concuuentiy launching 

iruo a vitriolic and diawpccdul (verbal) barrage. A Ma! Fonfbgration 

cscaSaced, epithets were exchanged, and ultimately Yardmastcs HoEnan 

audeIy ordered 35ngineer Scott out of his (sic) office. Scott ignored the 

.i. 
- 

: 
directive and thrust himself against the supds~r in 8 d&at snd 

intimidating (t!eatening) manner. Yardmaster Hoffman respanded to 

Scott’s adkanct and the two men stood toe-to-toe and cvntinued co 

exchange epithets and threats, until they were sepamted by an observer 

(Jitney Driver E. Taylor), 

SubsequentIy, District Superintendent Y. J. Garofolo was wntacted at 

MS home and given a briefing ofthe incideot. Superinmt Garofctlo ihen 

directed that chimanr should be summariIy removed from service for 

eo)uluc wlbecom~, 
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On April 15,1997, at approximately 3:37PM, an i&&dual who 

identified himself as “‘Joe Garofolo” called the lead crew dispatcher in the 

CACD Office in Dearborn, MI and authorized A. W. Scott’s return to 

service. Pursuant to this authorization, A. W. Scott was returned to service 

and began working his regular 7:OOPM assignment. Later that same 

evening (approximately 11: I5PM) Superintendent J. J. Garofolo was 

monitoring the operation at Metuchen Yard, via his radio, when he heard 

the claimant’s voice during a routine transmission. Superintendent 

Garofolo immediately attempted to determine why Engineer Scott was 

working in violation of his eariier removal order, and to identify the 

individual who had authorized such return to service. 

He (sic) learned that the person authorizing the daimant’s return to 

service had identified himself as “Joe Gamfolo.” In an attempt to identify . . 

the impostor, Superintendent Garofolo personally listened to the tape 

recorded conversation and opined that he believed the voice of the 

individual, claiming to be “Joe Garofolo”, to be that of Engineer Scott. 



&cordindy, Scott was aged summarily removed from smicc and 

Based upon such sequence of eve3t.s a Notice Of investigation, dated 

April 18.1997, wzs issued instr~&g Scott to aend a fomd in~cst;gatio~ 

scheduled to be held on April 24, I997 in connection with th fob%g 

chwge: 

a*** 

“Your wndcct unseCbp~ M cmpfoycc of Comii when you ankpmented 
yourself as Ditict Supnintrndm Gzrofolo in order to rmre youscifio serrice 
81 qpnxi~ly 3:37PM on April 15.1997 and then pnxcrded to work V+TME- 
70 as an En@~eer on day at 7:OOPM on April 151997. NORAC RULES THAT 
MAY APPLY: D” 

.*t. 

The formal investigation was held end concluded or; April 24.1997. 

Following the investigation General Mzncgges D. R. Greer rwicwd the 

evidence and issued his decision, stating in pertinent part as follows: 

*+*. 

-This Jr Norllltion That You AJO Bdng Aamed ‘fhr Following Distipk For 
(ho OBbsc Shown: 



by Iotkr dated May 8,1997, and in aecerchce with AMe G-m- 

11(k) of the El ofLE Agreement the disciplinary sanction was appealed u) 

the highest officer ofthe carrier d&gnakd tc handle such disputes on the 

property. Following such appeal hearing, cbknant and his repraentative 

were notified by letter, dazed July 8,1997, that rhc charges were found to 

have b-zcn proven by subskntial evidence and therefore the appeal uas 

da&d. Thereafter, the dispute was submitkd lo this Board for final 

SCSOhltiOn. 

m: &d&he whole record and aI1 the evidence, ai& hearing, the 

BoHzd ffnds that tfrc partSes herein a~ W&Z and employee within the 

meaning of the RaiIwayL&or Act, as ameaded, and this Board is duly 
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castiruted by agreement and has jurkdktiun ofthcpzutics and subject 

Durkg the hearing, and throughout the appeal’s process, the 

organizationraiscd muhip~tpr~c&rul objeotiom, charging the carrier 

with a serk of contract4 improprietiy each of which Is averred w have 

&dependently flawed rhe due process protections ma&t& by the 

cokctive bargaining agreement; such objections relevant to this appeal are 

summarized as follows: 

A. Enginetr Scott Ras improperly (mmmut@) removed fioxn 
service pcndjg a fact-&ding investigation in violation Of Article G-m-11, 
Disciphs and Investigation, Paragraph(b) (I). 

B. Thn on the day (April 23,1997) pmcding the fonn;il 
investigation the cankr’s invc+3ting officer cm&y cmiuctad a 
preliminary hearing (suborning or shaping testimony) with0u.t the c1aiman.t 
01 organizational representative beiig advised or present, tiersby flaw& 
the investigative process ~IWOI the (carrier’s) Mnesses’ candor and 
objtctivjty, 

C. During the investigation the curia’s hcaiing officer abused his 
authority by mmjpukuting the evidence, questi~ls and admiasicm so ZIS to 
deny claimant a fair and impartial hearing. 

D. That tbc cmia’r dadding 0&2&i (Gend Manger D. Et 
Grecr) shot&d be ptsnrmed to be ~~p$dd(prejudrtgmcnt) because 
of the inordinately abort period of tkne (appminmely four hous) between 
his receipt of uansccipt (evidence) and tsuancc ofdedsion. 



E. The Notice of Discipline (Form G-32) was nor rime& (10 day) 
sendas mandated by Article G-m-l I. 

It will scm no useFul pqvse for @is Boatd to reiterate our rationale for 

concluding that no renersibleproccdrvaf error occumd dting rhe pm- 

imuigation mferin& evidentiary investigation or the @al) decision 

making process. It wi? suffice to incorporate, by refmnce, all of our logic 

and conclusions cqressed in Award No. 163% Enginm SCOII received a 

Wand lqm-tial invetigation in substantial compliance 4th the 

conkactual {due process) requirements. 

Wth specific referaxe to the factual scetio described herein&me, 

we are persuaded tbai neither Sqerintendent Ckofoio, nor any other 

authorized carrier offkial, made the telephone call authorizing clatmant’s 

return to service. The ale (Article G-m-l 1 (Paragraph (g)(2)), relied on by 

the organization to support their demand for claimant’s nios#rtment Is as 

follows: 

Whn un onginem 13 required topclfonn service diving a 
priodofmspeuion, rhe buhnce qfeaid stlrpmsicn shalI be 
elkninuted. 

-- 



. 

Such rule appears to focus on a situation in which actionable misconduct 

has been charged, fnvcstigated and a disciplinary suspension of a specific 

duration, has been imposed. Fur&more, in our judgment, ouch conxracx 

provision Implies tbar the carrier’s decision to rrtilizc zht mspcndcd :1 

individual (employee) yas an tzuthotiand trrtmticmzlaet, most probably -. - 

caused by an unanticipated (intervening) ogwaional r;eed Vimthorked or 

negligent remra&e ucfs, particuIarly from unproven sources, will not, 

without more definitive proot, serve to nullify an existent and specific 

disciplinary suspension. CIearly these conditions (precedent) did not exist 

on April l&1997, when the (Garofolo) imp&or made the telephone calf to 

fraudulently return Engineer Scott to active service, and attempted to 

ensnare the tier in a situation that woutd arguably nullify the 

insubordination cirarge. 

The evidence offered by the canler in support of this &qge against 

Enginea Scott is pknarity based on the taped tekphosn conve,r&jon 

between the (ChSdo) impostor ad the Lead Clerk. fhc oreanfzatton 

objects to the admission of suth tape into the xcmrd; however, we msidpr 



* . SBA No. as4 
&md No. 1633 
P#gtNa9 

such objection tobe specious, void offouxiatim and legal meA The rape 

was su%ci~ily &he&c&d as an o$cjaZ mpuny record, made and 

mained in the normal course of business; Mermorc, there is no illle#m 

~f%WpliTig Or cbhd (suspicious) timuptiffn i!3 th4? chain Of CllSWy. 

; &’ In our judgment such a predicate wwld prcsumabIy @pjt such evidence 

fm&&ciaf admLsion, and cIearly should aqd would be admitted in an 

intanal (quasi-judicial) investigation process, which is administered by 

lzaymen and not strictly bound IO the judicf&l rules ofevidwe end 

prodwe. The most serious (due process) danger durhq this type of 

investigation is not that the fact-finder will allow zoo much fndazq fn 

the record, but lather that he wiN nor a&it cncugk that is relevant (Elkouri 

md Eutoti’, Bow J&2&&&&, Fourth Edition, Chapter 8), f~h&m. 

Beasan. I,mv inLabor, 68 liam.L.Rev. 999 (1955)J. 

As regards the taped voice comparison, we have been unable to 

confirm thar the bp.rior was En$ineer Scott Attkougk we, ami our 

retainedsxperts,findti~etwovol~s su@iousIysixdar,wo(they)csnnot 

. 

. . 
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conclude with certainty that they are one and the same perso% and We WIIl 

not spedate on such a serious matter. 

Ftiexmore, the addidon ofthe carrkr’r &cumsfcm&I cvfdmce, 

which clearly points to no other benefactor but Enginwr Scott, does not ._ 

-rIevate the qumtum of proof offered to rhe Ievel x&red. The gmekI zule, 

when considering cIrcu&antial evidence, is that in order to nts'tair! a 
._. 

kmination, such evidence must be tins&tent with any otherrational 

conclusion, an6 exclude every other reasonable theory on Ig=pofhosIs, CCC@ 

thmof guilt (Hill & Siicropi, m Chapter 2, p. 4 et 

seq., BNA 1980). Although we are sensitive to the possibilky of coWlon 

811d cornpiracy, we cannot, without more defiaitive p;oo< eliAte ell 

other reasonable possibilities regzrdlng who, and w@, such a S-audulent 

Wephone calI was made. 

’ 

Burden of proof is a judicial concept that is often epplid in GUI 

arbitral setting: its basic utility is to ideM* the party that has tie 

af%mative obligation to persuasively prove a pivoti fact or is.auc~~Goerske, 

. . . . 
9,42 htarq.LRev. 135,156 



(1959)]. Notwi?bUn&g the fbct that this apped is e3seSialIy civil in 

PafuTe, the ch&.ng party (carrier) has the affitmtive reqxinsibiliry To 

allege and prove, with a reasonable degree of certainty, the wronglirl act and 

courts, there is no sta~ory re+irement or con~olling case law which 

mandates that the carrier’s charges be measured by the same degree of 

spccifkity 85 8 criminal action [Aaroq !!snmc Pr . w . 
. . Ax&&&&, 10 VandLRcv. ?33,741(1957)]. However, the credible 

evidence must be cleat andcompeUiwg - in onr judgment the cai?ier’s 

evidence falls fatally short of satisfying such proof requirement. 

BWARD: Based OII the crediils evidence of record, g54ng due regard to 

the respective proofresponsibilities, we are obligated to &mI.~s the 

cm-kfs charges involved in this appeal, and rmnc ihe diccipthmy 



. 

amction; duirn susioined. Cm&r is directed to implement this award 

within 30 days of The effective r!ate hereof. 

February 6, 1998 

DATE 
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CARRIER MEMBER’S DISSENTING OPINION 

The majority in the above-entitled award incorrectly determined issues co’ntained in 

this case; firstly the quantum of evidence requisite to establish guilt. The authorities have 

developed a well-established standard in the railroad industry referred to as 

SUBSTAIVTIAL EVIDENCE. This standard requires proof exceeding a “mere scintik” 

It is not intended or recognized as amounting to a “preponderance” of the evidence and 

certainly the standard in crikinal cases of “proof beyond a reasonable doubt” does not 

apply. In this case, there was direct testimony and circumstantial fact presented that the 

Appellant imitated Superintendent Garofolo, for the intended purpose of returning to 

service illicitly. The majority chose to ignore these facts and thereby violated a second 

well-established precept in railroad disciplinary hearings that credibility issues are 

determined by the reviewing party. The majority overruled the reviewing officer’s 

determination that the credibility of Superintendent Garofolo far surpassed that of the 

Appellant. The misguided result in this case violates the long-standing principle 

concerning the exclusive right of the carrier’s reviewing officer to decide credibility issues. 

Finally, it appears the neutral party treated the instant case in combination with Award NO. 

1632 which also involved the Appellant. For that case, the Appellant was found 

responsible for threatening a yardmaster. The discipline of dismissal was reduced to a 

lengthy suspension. It appears these two separate events were evaluated as part of one 

occurrence, resulting in the discipline assessed in Award No. 1632. Any employee 

engaged in threatening behavior imperils their valued employment relationship with 

Conrail. Such behavior should be judged separately from other charges arising from 

distinct events, even if a tenuous relationship exists between them. It appears these events 

were compromised in’ order to permit the Appellant to return to service, notwithstanding 

the seriousness of his actions. Based on all ofthe foregoing, I DISSENT. 

S. R Friedman - Carrier Member 
Director - Labor Relations 


