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thet.: 

(1) 

(2) 

FINDIXGS: 

The thirty (30) deg susnension assessed Foremen L. H. 
Gobeli for alleged non-performance of duties was with- 
out just and sufficient cause ma on the basis of an un- 
uroven charge. (Orpanizstion File 2D-3762: Csrri.er File 
51-83-129-D). 
F0remen.L. H. Gobeli shell be allowed the remedy pre- 
scribed in Rule 19(d)." 

This Board. uoon the whole record and all the evidence, 
finds and holds that the emolcyes and the Carrier involved, are 
resoectively emologes and Cerrier within thy meaning of the Rail- 
way Labor Act, as amended, and that the Board has jurisdiction 
over-the disuute herein. 

Claimant was a surfacing Ran5 foreman. At ebout 3:&5 A.M., 
May 1.1, 19!?3. Carrier's Assistant Engineer was oueratlnS his hg- 
rail vehicle toward the point where claimant was working. Accord- 
ina to the Assistant En@neer, as he aocroached claimant he ob- 
served him lylnn in the track on his back, with his head on one 
raL1. his feet Drooped UC on the other, and looking strelnht up 
toward the sky. On May 12, 1983, claimant was notified to aooear 
for a formal investipation scheduled for lo:30 AM, May 16. 1983. 
on the chxrge:. 

"Your resaonsibility for mn-performance of your 
duties when you were observed in a reclined position 
with feet and head on rail, May 11, 1993, near Lauren, 
IOWR ." 

The investiqation was rescheduled forlO: AM, May 25, 
1983. A copy of the transcript-of the lnvestiantlon has been 
made a pert of the record. Claimant was present throughout the 
investinstion and was rearesented. 

In the investivatlon. the Assistant Engineer testified 
as to his observatipn of claiplnnt about !?:h5 Ai?. Aqust 11, 19U3, 
lvinrg on his back with his head on one rail, his feet on the other, 
with his face oointed towa.rd the sky, and that hewas doing nothing. 
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Claimant denied thst he wap in the.aosition described by, 
the Assistant Engineer; thet he was not lying on his back, but was 
between the tracks semi-reclined, eyeballing the rail with the 
the use of a laser bunay. 

There was direct conflict between the testimony of the 
cleimant and the Assistant Engineer. No other Pitnesses were 
oresent at the Investigation. It is well settled that e Board 
of this nature may not prouerly welsh evidence, attempt to re- 
solve conflicts therein, or pass uaon the credibility of witnesses. 
Such functions sre reserved to the hearing officer. Neither may 
the Board orooerlg reverse th.. 0 Csryrier's decision simcly because 
of conflicts in testimony. On Ray 27, 1983, claimant was as'essed 
disciuLlnt of thirty days suspension. 

In the aopeal on the property and in its submission, the 
Crnanization comolains of the conduct of the hearing officer‘ in 
reoessinp the investiaation and allegedly conferring with the 
Assistent Enm.ineer. If exceotions are to be taken as to t'ce 
manner-tin which an investiaation is conducted, such exceptions 
must be taken during the course of the investigation; otherwise. 
they are deemed waived. 

Comulaint was also made in the aupeal on the oroperty, 
-nd continued beforethe Board because a. Mr. Hamilton. who WRS 
rcccmoanying the Assistant Engineer when the latter observed 
clniaant. was not oresent at the investiration. The record does 
not show that claimant or his representative requested the 
oresence of RamSlton at the investination, or thet t!?e invecti- 
nation be recessed to obtain his testimony. The objection on 
aooeel concerning the absence of Ramilton from the investiuation 
ceme too late. 

In a situation such as the one before us, we consider 
that the Ce rrier VPS not foreclosed from relying on the As- 
siste nt Enaineer's testimqny simnlv because it was not 
corroborated by the testimcny of another individual. 

Claim denied. T-l 
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