SPECIAL BOARD OF ADJUSTMENT NO. o2L
Awaré No. 24
Docket No. 28
PARTIES: Brotherhood of Maintenance of Way Employes
TO H . :
DISFUTE: Chicezo and North Western Transportstion Company

STATEMENT OF CLATM:"Claim of the System Committee of the EBrotherhood
that:

(1) The thirty (30) day susvensicn sssessed Foremsn L. H.
Gobeli for alleged non-verformance of duties was with-
cut Jjust and sufficient cause anéd on the hasis of an un-
vroven charge. (Organizstion File 2D-3762; Cgrrier File
21-83-129-D).

(2) Foremsn-L., H. Gobell shsll be gllowed the remedy pre-
seribed in Rule 19(d)."

FINDINGS:

This Bosrd, uvon the whole record and all the evidence,
finds ené holds thet the employes snd the Carrier involved, are
resvectively emvployes and Carrier within the meaning of the Rail-
way Labor Act, as amended, and thsat the Bosrd hes Jurisdiction
over the dispute herein.

Claimant was s surfscilng gansg foreman. At asbout S:45 A.M.,
May 11, 1983, Carrierts Assistent Engineer was oversting his hy-
rall vehicle toward the point where clailmant was working. Accord-
ing to the Assistant Engineer, as he gprroached clsimant he ob-
served him lying in the track on his back, with kis hesd on one
rail, his feet vorowped ur on the other, and loocking strsisght up
toward the sky. On May 12, 1983, claimsnt was notified to aovear
for a formal investigation scheduled for 10:30 AM, May 16, 1983,
on the charges:.

"Your resvonsibility for non-performasnce of vour
duties when you were observed in a reclined position
with fént and hexd on rail, Mey 11, 1983, nesr Lauren,
Iowa.

The investisation was rescheduled fer”10:30 &AM, May 25,
1983. A copy of the transcrivt of the ilnvestieation has heen
msde a part of the record. Clsimant was rresent throughout the
investizstion and was revresented.

In the investisation, the Assistznt Bngineer testified
as to his observation of claiment gbout 8:435 &AM, August 11, 1983,
lving on hls bsck wlith his hesd@ on one rail, his fe=zt on the other,
with his fgsce vointed towsrd the gky, and thet hewss doing nothing.
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Claimant denied thst he was in the -position descrited by
the Assistant Engineer: that he was not lying on his back, but was
between the tracks semi-reclined, eyeballing the rail with the
the use of a laser bugay.

There was direct conflict between the testimony of the
cleimant and the Asc<istant Engineer. No other witnesses were
present at the investigation. It is well settled that s Board
of this nature mey not proverly weich evidence, attempt to re-
solve conflicts therein, or pass uron the credibility of witnesses,
Such functions are reserved to the hearing officer. Neither may
the Board vroperly reverse the Carrier's decision simply bécsuse
of conflicts in testimony. On May 27, 1983, clsimrant waes ascessed
disciplint of thirty days suspension.

In the svpeal on the oroperty and in its submission, the
Orzanization comvlains of the conduct of the heering officer in
recessing the investication and allegédly conferring with the
Assistant Encineer. If excevtions are to be taken as to tre
manner-in which an investization is conducted, such excevtions
must be taken during the course of the investigation; otherwise,
they are desmed waived.

Comnlaint mas also made in the avpeal on the vroperty,
~nd continued beforethe Board becsuse o Mr. Hamilton, who was
acecompanying the Assistant Engineer when the latter observed
claiment, was not present st the investiszation. The record does
not show that clesimant or hls representatlive requested the
oresence of Hamilten at the ilnvestiszstion, or thet the investi-~-
zrtion be recessed to obtsin his testimony. The objection on
avoeal concerning the sbsence of Hamilton from the investication
came too late.

In a situstion such as the cne before us, we consider
that the Cs rrier wss not foreclosed from relying on the As-
siste nt Engineer's testimony simvly because it was not
corroborated by the testimeny of another individusl.

AWAUHRTD ' s
Clsim denied.
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