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PARTIES: Brotherhood of Maintenance of Way Employes
TO
DISFUTZ: Chicaso and North Western Transnortstion Comvany
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STATEMENT OF CLAINM: *“Claim of the System Committee of the Brother-
hood that: '

(1) The thirty (30) day deferred suspension sscessed Foreman
S. ¥. Remer for allegedly overating a Tamper in an un-
safe manner was without Just and sufficlent canse agnd
on the basis of an un-proven charce. (Organization File
30-3748; Carrier File R1-83-158-D).

(2) Foreran S. M. Bemer shall be allowed the remedy pre-
seribed in Rule 19(4)."

FINDINGS:

This Board, uvon the whole record and all the evidence,
finds and holds tha_t the employes aznd the Carrier involved, are
respectively employes snd Carrier within the meaning of the Rail-
way Labor Act, as amended, and thst the Board has Jjurisdiction
over the dispute herein.

Clailmant was regularly assigned ss a section crew foreman
2t Carfier's Illinois Division Madison Yard, hours 7:30 AM. to
L:00 P.M., Monday throuzh Friday. ©On Aoril 25, 1983, claimsnt
was moving a production tamper througch Edwsrdsville, Illinoiss, at
what a Roadmesster considered an unsafe speed while zvproaching &
vubliec rosd crossing in the center of town. On Abril 27, 1983,
¢claimant was instructed to a_ttend formal hearing scheduled for
Q:00 AM, May 3, 1983, in the office of Hozdmaster =2t Benld, Illinois,
on the charge:

"To determine your resoonsibility in connection with
your fallure to overat= tamper in a safe manner when
crossing Schwarz Street in Edwardville, T11., M.P.
134.2, on Avril 25, 19873 while employed as a track fore-
man on the Il1linois Division.™

By sgreement, the hearing was rescheduled for 11:00 AM
the seme date in the office of Roacmaster zat South Pekin. A copy
of the transcript of the hesring has been made a part of the
record. We find that the hearing was conducted in a fsir and im-
partial manner. Following the hearing, claimant was assesgsed
discipline of thirty days deferred suspension.

Carrier's Rules 1043 and 1044 of Bules of the Engineering
Devartment, were resd into the hesring, and provide:
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"1043: Work egukpment must give right-of-way to all
highway traffic. When aooroasching a highway
where view 1z obstructed, the work eocuipment must be
stopped =2nd the operator must have absolute knowledge
that erossing is clesr hefore oroceeding. When necessary,
2 member of the crew must flaspx the erossing.”

"1044:  Work equipment must be overated at all times

st a safe speed 25 the way 1s seen or known to
be clezr =iving consideration to curvature, gzrade,
visibility, condition of rail, loading and weether con-
ditions. Unless otherwise suthorized, work eguipment
must not exce=d 30 MPH, except must not exceed?

20 MPHE when couvled with other work equip-
ment or hy-rall vehicgles.

10 MPH when passing stations, through yards,
over switches, frogs, railrosd, hichwey
or farm crossings and throush interlockings.

10 MPH 1n back-ub movament. Track cers muqt

where they can be turned.

In the investiestion, or he=ring, the Bosdmaster testified
that he cbserved the tamper being opersted by clsimant anvrosch the
crocssing involved at about 20 miles per hour, snd that the tamper
did not slow down for the crossing. Claimsnt estimated his speed
over the crossing at 10 miles per hour, snd when suestioned =as to
whether he reduced his sveed when he reached the crossing, his

answarg were gomeawhat evasive.
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There 1s considerable 4dlfference between s sveed of 10
miles per hour and 20 miles per hour for a tamper in a situation
of the kind here involved. Bule 1044 does not esteblish 10 miles
per hour s the safest speed in a1l cases. There wes considerable
conflict between the testimony of the Rosdmaster and th=t of the
¢lzimant. We sdhere to the vrincirle thsat a Board of this nsture
does not weigh evidence, zttempt to resolve canflicts therein, or
pass uvon the credibility of witnesses. Such flnctions are re-
served to the Carrier. The Boerd may not ocroperly reverse the
Carrier's decision simuvly becsause ofF conflicts in testimony.
Further, in a cose of this kind the Corrier has a right to rely uvon
the testimeony of 1ts supervisor.
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Claim denied.
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