SPECIAL BOARD OF ADJUSTMENT NO. 924

Award No. 31
Docket No. 45§
PARTTES: BPBrotherhood of Maintenance of Way Employes
TO 3
DISPUTE: Chicago and North Western Transportation Company

STATEMENT OF CLAIM: "Claim of the System Committee of the Brother-
hood thats

(1) The dismissel of B&B Carpenter Maurice Shaw wes without
just and sufficlent cause. (Organization File 9D-=4301;
Carrier File 81-84-144-D),

(2) BB Carpenter Shaw shall be alléwed the remedy pre-
geribed in Bule 19(4d) ."

FINDINGS:

This Board, upon the whole record and all the evidence,
finds and holds that the employes and the carrier involved, are
respectively employes and Carrier within the meaning of the
Railway Labor Act ss amended, snd that the Board has juris-
diction over the dispute herein.

The c¢laimant herein is the same ag involved in Awsrds
Nos. 29 and 30. Awards Nos. 29 and 30 resulted from two in-
vestications that clalmant darticipated in as a2 prinecipal on
September 20, 1983. The present case involves charge against
clsimant, with Ainvestigation originally scheduled for 1:00 P.M.,
December 2R, 19833:

"To determine your responsibility for your fallure
to provide factual informatlion on the investigations
held on September- 20, 1983."

Beczuse of claimant not being avallable on December 28, 1983,
the investigation was, at the reauest of representative of the
organization, postponed to 1:00 P.M., January 5, 1984.

In the investigstion conducted on Jonuary 5, 1984,
¢lalmant contended that he did not recelve the original notice
scheduling the investigation for December 28, 1983, or the
letter vostponing it to January 5, 1984. It was established
that both letters were sent certified mail to clailmant's
addressgs last registered with the Carrier. The union repre-
sentative dld recelve a copy of the notice of investigation
through the mall. The union representative did contend, how-
ever, that the charge was not precise. We cannot agree that
the charge was not precises Claimant gttended two investigations
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on September~20, 1983, as a result of which he was disciplined in
each case. Certainly he knew what the investigations of September
20, 1983, were about. The charge in the present casé was claimant's
alleged:"failure to provide factual information on the investie
gations held on September 20, 1983." The charge was sufficiently
precise to enable claimant snd his representative to prepare s de-
femrse. It met the requirements of the Agreement. It is noted,
however, that at the beginning of the  investigation on January 5,
1984, the conducting officer eoffered further postponement if
¢laimant or his representative so desired. They elected to proceed,
thereby walving anv contention regasrding proper notice.

In the investigation of SeptembBer 20, 1983, in which
elainmant was charged with unauthorized absences from his assign-
ment on specifled’dates, claimant contended that he was sick
on August 4, 1983, and the other dates involved. He testified
in the second investigation that he left the property early on
September-7, 1983, and falled to protect his assignment on
September R, 1983, because of being erroneously arregsted by
the Chicago Folice officers in a cese of mistsken identity,
and that no charge was filed against him by the Police.

: In tre investigation of January 5, 1984, it was developed
afd supported by Police records, that claimant was at Chicago's
O'Hare Field renting a car from Budget-Rent-A-Car on August &,
1983, and not ill and under a doctor's care, as previously
claimed. It was also brought out that clasimant’s arrest on
September 7, 1983, was because of his fsilure to honor the car
rental contract by not returning the vehlcle. It was clearly
established that clalmant's arrest on September 7, 1983, was not
a case of mistsken ldentity, as previously claimed. The Police
records slso indicate that clsimant pleaded gullty to the charge-
which brought sbhout his arrest.

In the investigation of January 5, 1984, claimant declined
to give 5 stastement of any kind and refused to answer questions.
An employe may not proverly refuse to answer gquestions in an
investigation. If he does so, it 18 at his peril, and the only
oroper inference that may be drawn is that 1f the guestions were
answered such answers would be to the detriment of the employe.

There was substantial evidenc= in the investigation of
January 5, 1984, 1n support of the charge against cleimant,
snd sustained a finding that clalmant had given false information
in the prior hearings conducted on September 20, 1983. The
penalty of dismissal was not arbitrary, capricious or excegsive-.
The claim will be denied.
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