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PARTIES: *Brotherhood of Maintenance of Way Rmployes 
To 

DISPUTE: Chicago and Nborth Western T2ansportatlon Company 

STATENEXT OF CLAIM: "Claim of the System eommfttee of the Bother& 
hood that:. 

(I) The dismissal of Trackman J. T. Negrete for alleged 
vtolation of Rule G was without just and sufflcPent 
Cause; on the basis of an unproven charge and in 
tiolatlon of the Agreement. 

(2) Claimant J. T. Rearete shall be allowed the remedy 
oresorlbbd in Rule 19(d)." 

FINDINGS: 

This Board, uoon the whole record and all the evidence. 
finds end holds thet the emvlayes and the carrier involved, are 
respectively employes and Carrier within the meaning of the.Rail- 
way Labor Act"as?amended,~ and that the Rbar'd has jurisdiction 
over the dispute herein. 

The claimant was employed as a trackman on the Carrier's 
Chicago Division. About 11:20 A.M., November 18, 1983. thee 

. Assistant Roadmaster was informed that o&alma& had sustained a 
personal injury In the viclnitg of Mayfair: Tower. The Assistant 

. Roadmaster went to the location where claimant was working. found 
him sittinq bn the ground; holding the 1eft:slde of his face, aud 
noticed that-he was bleeding. The Assistant Roadmaster trans- 
ported claimant to the medlcal center. in his (the Assistant Rosd- 
master's) automobile, and, according to the Carrier, noticed the 
distinct odorof alcohol on oialmant. Upon arrival at the treat- 
ment facility, the Assistant Boadmasterstatedthat the odor was .on 
c~lalmant's breath. : 

A language barrier existed between the claimant and Ca.rrier's 
officers. The use of an Interpreter was nebessary. and through 

:- the lnterpretel-the Assistant Roadmaster asked clalmant to take 
a blood test, which request was declined. 

On November 21, J.983. the Asslstant Division Manager- . 
Engineering. instructed the claimant to attend a formal investi- 
gation on November23, 1983, on the charge: 

'To determine your responsibility, if any. in connection 
with your violation of Rule @on Friday, November 18, 
1983 near Mayfair at auproximatelg 11:15 a.m." 
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The investigation was postponed to Decemper-6. 1983. A COPY 
'oc'the transcript of the December 6, 1983, investigation haa been 
made a part of the record. The Assist&t Division Manager- 
~Ehgineerlng testlfied at length in the Deoember 6, 1983, investi- 
ge tion and on Deceidber 9. 1983. Issued discipline of dismissal 
against claimsnt- I... : 

In the appeal on the property and in its subml~slon~ to the 
Bard, the Organization has contended'that claimant was denied a 
fair and impartial hearing, as required by the Agreement, as a 
result of the roles of the Assistant Dlvisidn Manager-Engineering 
as the charginn officer, as a witness in the investicatlon, and as 
the deciding pfflcer; This Board does not ususJ.ly give mlbc.h weight' 
to so-called !due process arguments concerning multiple roles by the 
same officer; such as the same individual issuing the charge. con- 
ducting the investigation, rendering the decision. and at times 
acting as InlXial aopeals officer. Hbwever, when we hs.ve the same 
officer-issuIng the charge, testifying in the invesfigation, and' 
.then rendering the decision. we have-a more serious situation. 
As stated in A&d No. 73, Public Law Eoard No. 2960, involving 
the sg.me parties as involved herein:. 

"It is difficult to accept that a material witness 
can review and issue‘discipline.in an impartlal.wap." 

See also First Division Awards Nos. 21398, 8259, 8376, 10616, 
11910, and Third Division Award No. 19062. 

With the. roles of the Assistant Division Manager-EngineCring 
as accuser, a material witness. and deciding offioer.'.we are forced 
to the conclusion that claimant was denied a fair and impartial 
hearing. The claim must be sustained. _* 

Weenote also thst some question has been raised as to the 
right of c?I.aimant. to representition in the hearing. EmDloyes are 
entitled to renresentation in,on-property disciplinary hearings 
only ss vrotided. for in the agreement. See recent Third Ditision 
Awnsds Nos; 24998. 24999, 25000. and the court cases and others 
awards cited there$n. As we have decidbd the present case on other- 
grounds. there is'no necessity for passing uuon.the representatian 
issue raise&. . . 

AWARD. 

Claim sustained. 

ORDER 

The Carrier is directed to comply with this Award within. 
thirty days hereof. 
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