- FINDINGS:

SPECIAL BOARD OF ADJUSTMENT NO. 924

. Award No. 44
’ Docket No. 54

PARTIES: ’ffﬁthérhood of Maintenance of Way Employes
TO 3
DISPUTE: Chicago and North Western Transportation Company

STATEHENT OF CLAIM: "Clailm of the System Committee of the Brother=
hood that:-

. (1) The dismisssl of Trackman J. T. Negrete for alleged

. Violation of Hule G was without just and sufficlent
cause; on the basig of an unproven charge and in .
vielation of the Agreemént. :

(2) Claimant J. T. Negrete shall be allowed the remedy
brescribed in Rule 19(4)."

This Board, uvon the whole record and all the evidence,
finds and holds that the emrloyes and the carrier involved, are
respectively employes and Carrier within the mesning of the Hail-
way Labor Act-ascsmended, and that the Bbard has jurisdiction
over the dlspute herein.

. The claimant was employed as a trackman on the Carrier's
Chicago Division. About 11:20 A.M., November 18, 1983, the-
Assistant Roadmaster was informed that ckalmant had sustained a
personal injury in the viecinity of Mayfair Tower. The Assistant
Boadmaster went to the location where clalmant was working, found
him sitting on the ground, holding the left: side of his face, and
noticed that-he was bleeding. The Asslstant Hoadmaster trans-
vorted claimant to the medical center in his {the Assistant Rosd-
master's) sutomobile, and, according to the Carrier, noticed the
distinct odor-of alcohol on elaimant. Upon arrival at the treat-
ment facility, the Assistant Hoadmaster statedthat the cdor was on
claimant's breath. ] .

A language barrier existed between the claimant and Carriert's
officers. - The use of an interpreter was necessary, and through
the interpreter- the Assistant Roadmaster asked claimant to take
a blood test, which request was declined.

On November 21, 1983, the Assistant Division Manager- - .
Engineering, instructed the claimant to attend a formal investi-
gation on November-23, 1983, on the charge:

"To determine your resvomsibility, if any, in connection
with your violation of Rule & on Friday, November 18,
1983 near Mayfalr at anproximately 11:15 a.m."
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The investigation was postvoned to December-6, 1983. A copy
‘of” the transcript of the December 6, 1983, investigation has been
made a part of the record. The Assistant Division Manager-
-Ehgineering testified at length in the December 6, 1983, investi-
ga tlon and on December ¢, 1983, issued discipline of dismissal
against claimant. P

In the appeal on the property and in its submission to the
Poard, the Organization hes contended that claimant wes denied a
fair and impartisl hearing, as reguired by the Agreement, as a
result of the roles of the Assistant Division Manager-Engineering
as the charginz officer, as a witness in the investigation, and as
the deciding officer. This Board does not usually give mych welght’
£0 go-called due process arguments concerning multiple roles by the
same officer; such as the same l1ndividual issuing the charge, con-
ducting the investigation, rendering the decision, and at times
acting ss initial aopeals officer. EHowever, when we have the same
afficer- igsuing the charge, testifying in the investigation, and’
then rendering the decislon, we hgve~a more serious situation.
As stated in Award No. 73, Public Law Board No. 2960, involving
the ssme parties as involved herein:

"I4 t1g difficult to accept that a material witness
can review and issue discipline.in an impartial way."

. See also Pirst Division Awaerds Wos. 21398, 8259, 8376, 10616,
11910, and Third Division Award No. 19062. .

With the roles of the Assistant Division Manager-Engineering
as accuger, a materiagl witness, and deciding officer, -we are forced
to the conclusion that claimant was denied a fair and impartisl :
hearingw The clalm must be sustained.

We-note also that some question has been ralsed as to the-
right of claimant to representation in the hearing. Employes are
entitled to reoresentation in on-property discipvlinary hearings
only as provided for in the agreement. See recent Third Division
Auards Nos. 24998, 24999, 25000, snd the court cases and otherr

. aWards cited therein. As we have decided the present case on other-
grounds, there 1s no necessity for passing upon-the representation
1ssue railsed. T

AWARD
Clgim sustained.
QRDER

The Carrier is directed to comply with this Awerd within
thirty days hereof.
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