SPECIAL BOARD.OF ADJUSTHMEUT NO. 924

Award No.
Docket No.
PARTIES: Brotherhood of Maintenance of Way Employes
TO :
DISPUTE: Chicago and North Western Transportstion Crmpany

STATZMENT. OF CLAIM: “Cléim of the Sys+em Committee of the Brother-
hood thst:

(1) The cizxty (60) day susvension asgessed Foremzn J. C.
Mesker for sllegedly fzlling to properly oerform his
duties and a2llegedly falsifying his work revnort was
‘without just aAd sufficient cause z2nd on thé basis of
an unvroven charge. (Orgsnization File 3D-4185; Carrisr
File 81-84-121-D).

(2) Clasiment J. C. Meeker shall be sllowed the remedy pre-
seribed in Bule 19{(d)."

FINDINGS:

Thig Bosrd, urpon the whole record snd all the evidence, finds
and holds +thet the emrloyes and the Carrier involved, a2re re-
svectively emnrloyes and Carrier within the mesning of the Railway
Lahor Act =s amended, and that the Bosrd has jurisdiction over the
dismate herein.

Cn Qetoker 13, 1983, c¢laimant was emnloyed by the Carrier
a8 a treck foremsn at Barr, Illinols. On that dste he was re-
soonhile for the instazllstion of swiftch ties at Sweetwater,
which the Carrier advises 1s 2hout nine 'miles north of Barr.
Claimant's crew consisted of himself and two trackmen.

The Carrier states that 2t aonnroximastely 11:45 A M., on
the dste involved, a Quallty Control Insvector snd a Track Surer-
visor were opera%ting a hy-reil vehlcle northuerd for the purpose
of insvecil nz treck. When the officers reézched Sweetwster st
11:45 A.M. they observed that four tles hsd been insteslled, but
there were no emanloyes at thet location. They returned to
Sweatuater shout 12:50 P.M. 2nd observad claimant and one of
the trrocxmen assicned to the gang, sitting in the truck "leaning
bsck ... in a reclining position.”

On Octoher 14, 1983, claimant was notified to repnrt for
formal investigstion scheduled for 10:00 A.M., October 20,
1983, on the charge:

"To determine your responsihility for failure to oro-
verly perform your duties gnd for felsifying your work
report when you falled to perform any service at
aoproximately 1:00 P.M. on October 12, 1983."

The ‘investigstion was postponed and conducted on N _vemher
23, 19R3, Following the investiegstion, clsiment was assessed
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discipline of sixiy davs susvension. A cnpy of the transcr’pt

of the investigetion has heen made a vart of the record. 1In the
investication cisimant's répresentative objected to claimant
being auestioned before other "Company witneses.” On aoneal

the contenticn was made thet such a procedure deprived claimant
of a Talr and impartisl hearing, mwmhich contenticn is also made in
sutmis~ion to this Board. In Awerd No. 48, Docket No. 42, we
paz~ed upcn thils issue, holding: :

"In the investiestion, on avoesl, snd iIn submis<ion to
this Board, representatives of the Organizatlon hsve con-
tended thet claimant was denied a falr and impertizal hearing
because of being suestioned first by the cenducting officer
before auestloning Carrier's witnesses. The Bosard finds no
proper sunmort for such contention. We have been referrad
to no rule in the Acreement specifying the order in which
staterents will be teken, or witnegyes testify in on-
vroverty discinlinary proceedinms: As has he~n held on
numerous occeosions, ra'lrord discivlinary vroceedincs are
not court proceedings and strict rules of evidence do not
apnly. See Twird Division Awarcd No. 24285, smomd others.”

In ite submlscicn to this Board the Qrganizstion alsoc con-
tends that cleiment was deprived of a falr and impsrtiszl investi-
hation beczuse the conductin~ officer did not render the decision.
The contention 1s alsc made that ss thé deciding o“ficer was
also the initisl appeals officer, claimant was deprived of his
rizht to an independent and unblased review of his e==e. This
Board has pss=ed upon similasr contentions in Awaras Nos. §,18, 18
end 19. In our Award No. 19 we held:

"Phe Orgenization has raised nrocedurzl contentions
that the offlcer who conducted the investigztion did not
render the disciwnlinary decision, and thet the deciding
officer also served as fir=t sonesls officer. Thls Board
has heretofore passed uvon similar procedural contentions
in our Awards Nos. 9, 14 and 16. . We consider those de-
.eisions controlling snd will deny the Organiz-tion's
prozsecdursl contentions herein.’

We will follow our prior awerds and deny the Organizstion's
procedural contentions in the pre=zent case,

In the investicstlion there was substantizl evidence thet
claimant and snother employe were observed in a reclining
posltion in the truck =t stout 12:50 or 1:00 P.M., QOctober 13,

1923. The claimant denied being in a reclining position in
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the truck, but contended thst he was meking ocut a work report
and maing un a list of materiszl for the next day. He stated
the+ the other emvloye was in the truck beczuse he had a toothache.

~While there were confy'icts between the testimony of the
elaimant afdd cthers in the inwvestigcation, it is well settled
thet g Board of gn'is nsture does not welgh evidence, s+*Tempt
to resolve conflicts there’n, or pass upon the crediblliify of
witnes<es. FPFurther, the Bosrd.may not vroperly reverse a
Carriert's sction simnly becsuse of confllicts 1n testimony.

Based unon the entire record, the Bosrd finds ne proper
hagls to interfere with the discipline lmposed by the Cerrier.

AWARD
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Crairman, Neutrsl Member

Claim denied.
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