
SPECIAL BOARD OF ADJUSTMENT NC. 9?4 

Awe~cl No. 50 

PARTIES2 Brotherhood' of Maint.ena.,nce of Way EmploYes 
Docket No. 53 

TO‘ : 
DISPUTE: Chicago end North Western Transuortwtion Co-nany 

STATENENT 0F~'CLAIM~"Clai.m of the System Cobmittee of the Brother- 
- hood that: 

(1) The thirty (30) day svsDension c.wse.s*ed Machine Operator 
S. A. salter for failure to vrewr his hwrd hPt v)as v!ithout 
just and sufficient cause, capricious, excer.Tive wnd in 
violwtion af the Agreement. (Orqwnizwtion File RD-4256; ~8 
Carrier File Qi-54-22-D). J 

(2) Claimant S. A. Walter shall hwve his record clewred With 
nil other rights unimpaired 
~11 wp!pe loss suffered." 

wnd shall be compensated for 

FINDINGS: 

This Board, upon the whole record and all the evidence.finds 
and holds thwt the emploges and the Carrier involved. wre re- 
spectively employes and Carrier Yrithin the meaning of the RailvJey 
Labor Aot es amended, wnd that the Board has jurLsdlction over the 
d.isputeiherein. 

Clwimwnt, vrith about nine pears of serviee vlith the Carrier 
wt the time of the occurrence Sivinm rlse to the dispute herein. 
asps emuloped as w machine operator at Adams, Wisconsin. At about 
1:oo P.M., Nave-ber 1, I9Q3. clwimwnt VT-S observed by the Train- 
master driving spikes and not wearing a hard hwt ws required by 
Cwrri==r's swfety rules. He NPS agwin observed pbout 2:l5 P.M. by 
the Trainmaster Tllorkina without w hard hat. On November 3, 19*3, 
olaimwnt WRS directed to wtXe~B w formal investiawtion scheduled 
for 1l:OO A.M.. NovemhPr 10, 19S3, on the chwrge: 

"To determine your resuonsiblllty for failure to comely 
with the General Beglwtions and Safety Rules rrhen ycu 
mere observed not Nearing your hard haton November 1. 1993 ) 
in Adsms Yard."' I 

The investigetlon was postponed wnd conducted on November 
25, LW3. A transcript of the investigation hws been made a part 
of the record. Following the investigwtion claimant v:as assessed 
discipline of thirty days suspension. - 

At the investigation, claimant's representative objected to 
the charge, contending that "To determine your responsibility" 
indicated urejudgment. We see no basis for such contention. The 
chwrae Wss to Dlwce clwimant on notice thwt the purpose of the 
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investigation was to determine u&ether or not he. violated the, 
safety rules. The Carrier point8 out that the language used in 
the oharga has been standard on the Ckrrier's property for 
decades. Our experience on this Board seems to bear out the 
Carrier's position, aa in numerous prior oases the identioal 
language ha8 been used in notices of char&. We reject the 
contention of the Organlzatlon in till8 respect. 

In the investigation sob&anti&I evidence .tas presented 
that olaimant was driving %pikea.without having his hart hat on. 
Claimant admitted norking on a Job requiring him to wear a hard 
hat, but he nas not rearing it. There can be no serious question 
that olalinant was in violation of the Safety Eules; Claimant'8 
past record; introduced into the investigation, shows that he had 
two prior safety reminders. 

The oontentlon war.made In the investigation and in the 
Organlzatioa~a su~lssion. that entering an emploge's paat record 
into an investigation trausoript preoludes a fair and Impartial 
inoestigatioh. Some few ayards of the Hational Bailroad Adjtist- 
ment.Eoard have so held8 howe*er, in many' awards In nhlch this 
refeqe has partialpated. we have oonsiatently held that the in- 
olu8ion of an amploye's past record in,the trsnsoript did not 
preolude a fair and um@arfial hearing. We edhere to that principle 
here. The past reoord my only properly be used In determining 
the dl8oipline to be imposed for a proven offense; but may not be 
used to prove the offense uith which oharged. 

The'Organization alao oontends that the assessment of 
thirty day8 aotual auspen8ion represent8 excessive and undue 
punishment. We cannot acoept such aontention. considering 
claimant's prior reoord. See Awards Boa. 39 and 42 of this 
Board concerning safet.7 equipment,. particularly hard hats. 

AtP A'BD 

Claim denled. -" 

Labor Member / 


