SPECIAL BOARD OF ADJUSTMENT NC. 924

Awa.!'ﬁ No . 50

. Docket No. 58

PARTIES: Brotherhord of Maintehaznce of Way Employes
T @ ’ :

DISFUTE: Chicsgo and North Western Transoortsation Ceo-many

STATEMENT OF“CLAIM:"Clalm of the System Committe=s of the Brother-
hood that:

(1) The thir+ty (30) dsy svsveansion <=ses<ed Machine Operator
' S, A. Walter for failure to wear his herd hat was without
just and sufficlent cause, capriclous, exce-=lve and in
violation of the Agreement. (Orznnizsuion File 8D-4256;
Carrier File R1-84-22-D).

(2) Cleimesnt S. A. Wolter shall hsve his record clesred with
21] other rights unimpaireﬂ and sh2ll be compensated for
gll wege loss suffered.”

FINDINGS:

This Bosrd, upon thes whole record and z2l1ll the evidence,finds
and holds that the employes and the Carrler involved, =re re-
spectively emnloyes and Carrler within the mesning of the Rallwsy
Labor Act o5 smended, and that the Board hes Jjurisdiction over the
dispute \herein.

Claimant, with about nine years of serviece with the Carrier
at the time of the occurrence givine rise to the dispute herein,
wag emoloyed as 2 msr~hine operator at Adams, Wisconsin. At shout.
1:00 P.M,, Nove~ber 1, 1923, claiment w=s cbserved by the Train-
master driving spikes and not wearing s hard hat as reguired by
Carrierts safety rules. He was agaln observed =bout 2:15 P.M. hy
the Trainmaster working without a hard hat. On November 3, 1923,
claimant WHS directed to stitemli s formel investigstion schedvled
for 11:00 2.M,, Novemher 10, 1983, cn the charze°

"o determine your resvonsikilisy for failure to comply
with the General Regulatlons and Safety Rules when yocu

were observed not wearing your hard haton November 1, 1983
in Adsms Yard.™ l

Thne investigetion wes postponed gnd conducted on November
‘15, 1983. A transcript of the investigation hss been made a part
of the record. TFollowing the investigation claimant was assessed
discipline of thirty days susvension. -

At the lnvestigation, claimant's representative objected tvo
the charge, contending that "To determine your responsibility"
indicated prejudgment. We see no hasis for such contention. The
charge was to plsce clsimant on notice that the purpocse of the
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investigation was to determine whether or not he violated the-
safety rules. The Carrier pointa out that the language used in
the charge has been standard on the Carrier?s property for
decades. Our experience on this Hoard seems to bear out the
Carrier's position, 23 in numerous prior ¢ases the identical
language haa been used in notices of chargé. We reject the
contention of the Organizatlion in this respect.

In the investigation substantlial evidence .ias presented
that claimant was driving spikes without having hisg hart hat on.
Claimant admitted working om a Job requiring him to wear a hard
hat, but he was not wearing 1t. There can be no serious question
that claimant waa in violation of the Safety Bules., Claimant's -
past record, lntroduced into the investigation. shows that he had
two prlor safety reminders.

The contention was made in the investigation and in the
Organization'!s sutmission, that entering an employe's past record
into an inveatigation transeript precludes a falir and impartial
investigation. Scme £éw awards of the National Railroad Adjuste
ment. Board have so held; howsver, in many awards in which this
refarge has participated, we have consistently held that the in-
clusion of an employe'’sz past record ia the tranacript 4id not
preclude a fair and umpartial hearing. We adhere to that principle
hers, The past record may only properly be used in determining
the disgcipline to be imposed for a proven offense; but may not be
ugsed to prove the offense with which charged. ,

The Organization also sontends that the assessment of
thirty days actunal suspension represents excessive and undue
runishment. We cannot. accept much contention, considering
claimant®s prior record. Ses Awards Nos. 39 and 42 of this
Board concerning safety eguipment, particularly hard hats.

AW ARD

Claim denied.

o
Eﬁgirman. Heutral Member

- Labor Hamber /




