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and )
) Award No. 349
NATIONAL RAILROAD PASSENGER CORPORATION (AMTRAK) )

Marrs =, Meiin, Canirman & Neuwal Member
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Hearing Zare: January 18, 2002

STATEMENT OF CLAIM:

Claim of Amtrak Passenger Znginssr Hector Durazo for the rescindirg of the discipline
imposed of “[T)ermination from serice sffective immediately™ as stated in the decision
letter of May 15. 2001 under the signature of Assistant General Manager Southwest Chief
- Gregg Konstanzer. and restoration 0 service with full senioriry and vacarion rights
unimpaired, with full compsnsaror Jor ime lost, full cradit toward vacation entitlement

--and-health-and-welfare benedirs dusing the perind held out of work. and clearing
Claimant’s personal recorc 25 ic any rafersnce to the alleged violation.

FINDINGS:

Special Board of Adjustment No. 28. upon the whole record and all the evidence, finds-
and holds that Employves and Carrier are smpioves and carrier within the meaning of the Railway
Labor Act as amended: and. that the Boar< has jurisdiciion over the dispute herein: and. that the
parties 10 the dispute wers given due notice of the hearing ther=on and did participate therein.

Cn January 26. 2001, Claimant was Zirscied 1 report for an investigation on February 1,
2001. The notce. as ravised January 29, 2061, charged Claimant with vioiaring Ammak
Standards of Zxc=llencs, Safery. Discriminaticn, Anending to Duties and Profassionel and
Personal Conduct, in that it was aileg=d thai 2e bezame involved in an altercarion with fallow
empioves Kennetn Gaiushe on January 2=, 2001, resuitng in Mir. Gaiusha sustaining a personal
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injury, delays to Trains 4 and 3, and impeding the safe operation of Train 4. The hearing was
postponed four times and begaum on May 8, 2001. It concluded on May 9, 2001. During the
imvestigation, Carrier withdrsw the allegation that Claimant's conduct ceused the delay to Train
3. On May 13, 2001. Carrier advised Claimant that he had been found guilty of the charges and
had been dismissed from service.

The Organization has raised several procsdural mumcms We havc considered them
carefully and concluded that théy do not provide a basis for overturning the discipiine.
Accordingly, we wil] resolve this marter or: the merits.

A number of facts are not in dispute. On January 23. 2001, Claimant wes assigned 10
operate Train No. 4 in the second znginser pesition. Claimant was not qualified on the reritory.
Mr. Galusha was assigned in the first 2ngin2e7r nosition. Mr. Galusha was operating the wain. At
approximately Milepost 609. Mr. Gaiusha asied Claimant 1o opermte the train and Claimam
refused. An incident occurred berwesn Claimant and Mr. Galusha, At 1:25 am.. near Gofis.
California. Mr. Galusha radioed the conductor asking him to have the police meet the tain at the
Needles, California stop. At Needles. the poiice antempted 10 dissuads Mr. Galusba from
pressing charges but Mr. Gaiusha insisted on 2 citizen’s arrest of Claimant for allegedly striking
Mr. Galusha in the ribs. Claimant then insistzd on a citizen’s arrest of Mr. Galusha for allegediy
threatening him. Both employees wers arresied. processed and released. Meanwhile. Train No.
4 was delaved at Nesdles untl Train No. 3 arrived so that one of the engineers from Train No. 3
could operate Train No. 4. Claimant-and Vir. Galusha were informed by the Conductor that they
had besn removed from service. Claimant rode Train No. 3 back 10 Los Angeles. Mr. Galusha
rode Trein No. 4 to Kingman, Arizona. where he was weared at the hospital and released.

Claimant and Mr. Galusha gave conflicting accounts of the incident. Claimant
maintained that Mr. Galusha was smoking constantly in violation of Carrier policy. that Mr.
Galusha refused Claimant’s raquests that he taks a break from smoking. that the cab was filled

_ _with tobacco smoke and that Claimant became ill. Claimant told Mr. Galusha that he was fesling
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ill and would not operate the wain. Accormrz 1o Claimant, Mr. Galusha cursed him and
threatened "o kick your fucking ass.” 10 which Claimant responded. *You my it you fucking
asshole.” after which Mr. Galusha radioed the Conductor 1o call the police.

Mr. Galusha maintained that he askzc Claimant 1o relieve him. Claimant refused. Mr.
Galusha said. “Okay. That figures.™ afier which. Claimant approached Mr. Galusha cursing and
telling Mr. Galusha to fight. Mr. Galusha maintained that he told Claimant he did not want o
fight as he had a wain 10 operate and Claimant punched him in the ribs on his left side, causing
him considerable pain. Mr. Galusha then radioed the Conductor o call the police and
concentrated on bringing the wain safely into Needles.

The conilicting evidence was not iimited 10 the statements and testimony of the two
protagonists. The Conductor testified that he zouic not ses any mark on Mr. Galusha's body.
The spesd tape reflected no unusual nandling of the train. One of the two Depury Sheriffs who
responded 10 Nesdles testfied that he observes 2 maised rednass on Mr. Galusha's body which he
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termed a welt, but was unable to say that the mark was consistent with a blow.

On the other hand. the medical records from the hospital in Kingmen indicared that Mr.
Galusha was treated for bruised ribs. Furthermore. as the Hearing Officer observed in his
decision. Mr. Galusha immediarely radioed the Conductor to summon palics and at Nezdles he
was insistert on procassing a citzen's arrsst for banery of Claimant sven though the responGing
officers explained 1 him that it was likeiv Claimant would also seek a cirizen’s arest against
him and the matter could endanger his job. It is unlikely that Mr. Galusha would have behaved
as he did had he not besn stuck.

This case thus presents a classic situarior where an appellate body should defer 1o the
findings of fact made on the nrope:Ty. Th2 heesing officer observed the wimesses and was in the
best position to resolve the conflicts in the svidenes. The hearing officer’s reasoning conezring
the likslihood that Mir. Galusha woulc save react2d as he did had he not been sruck is logical
and persuasive. Accordingly. we conciude ita: Carrier proved the charges against Claimant by
supstantial evidencs.

We turn 1o the penairy imposed. We note thar Claimant wes initiallv hired by the Santa
F2 Railroad on December 29. 1971. a5 a coacx ciszner:fuel laborer, =stablished Fireman's
seniority on July 23. 1974, wransferred his 2ngine service seniority as a Fireman to Carrier with
Carrier’'s takeover of service in Zone (2 in the Wastern Region on November 3. 1986. and
eswablished his Passengsr Enginesr’s senioritv with Carrier on'May 29. 1992, Prior to the
incident in question. Claimant's record was exsmpiary.

Nevertheless. striking a fellow =nginesr while he is operating a train at a high rate of
speed is an extremely serious offense. Under most circumstancss Claimant's length of servics
and ourtstanding prior record standing aione would not mitigare against the seriousness of the
offense. This case. however, is arvpicai. Tne Soard is roubled by the disparate treamment

. ———(arrier afforded Claimant and Mr. Galusha.
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In a separate investigarion. the same Zearing Officer exonerated Mr. Galusha of all
charges against him. He found that there was insufTicient evidence and a lack of corroborative
testmony to support the charge=s. He further ‘ound that it was reasonable 1o believe that Mr.
Galusha’s injury was caused by a blow Tom Claimant and that Mr. Galusha could not be heid
accounmple for circumstances that wers beyvend his conrrol and that 1estimony relative ©

allegations of discriminatory remarks was inconsistent, vague and ambiguous.

It appears that the Hearing Officer belisved that he was required to credit Claimant's
version of the events in its entirety or credit Mr. Galusha's version in its entirety. We se no
evidence that the Hearing Officer considarad the possibility thar Claimant struck Mr. Galusha
after being provoked by Mr. Galusha. That is. it cerainiy is reasorabie that Claimant’s
testimony concerning Mr. Galusha's sussing and threars was accurats but Claimant's denial of
stziking Mr. Calusha was not Indesd. 2ven i one credits Mr. Galusha's testimony, one has
1ind that Mir. Galusha behaved in at l22st 2 miicly rrovocarive manner when he commented, =Tt
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figures,” in response to Claimant’s refusal to operate the train. Moreover, the same reasoning
employed by the Hearing Officer to conclude that Claimant struck Mr. Galusha, also leads two the
conclusion that Mr. Galusha cursed and thrssrened Claimant. That is, just as it is very unliksly
that Mr. Galusha would have asked for the police to be called and would have been so insistent
that Claimant be arrested had he not be=n struck, we find no evidence that would make it likely
that Claimant would have struck Mr. Galusha without any signifivant provocation.

We are unable to uphold Claimant’s dismissal in light of the absence of any discipline
assessed against Mr. Galusha. W find this case swikinglv similar 1o NRABR, First Division
Award No. 23496. In that cese. an enginest and a brakeman exchanged words twice during the
dav. Larer, the enginesr conomred the Srakeman while he wag coupling air hosss and struck the
brakemen. Claiman: was dismissed Tom servics but the brakeman was not disciplined. The
Board overturned Claimant’s dismissal. I: Zound sufficient evidencs 1o implicate the brakeman
as being pardally responsidie for the insiieat and held thar the claimant could not be singled owt
as the soie cause of the ensuing altercazice. Neting that the claimant had more than sight vears
of service. during which time he had 222z 2s525sed a 1otal of only 90 demerits. that the brakeman
was not injursd seriously. and that the sizizan: had not besn found guilty of anv prior assaults.
the Board reduced the claimant’s dismissa! 10 2 50 dav suspension and ordersd the carrier 1o
compensate claimant for time out of s2vice in =xcsss of 60 days.

Comparing the instant case wit= Award No. 23496, we find that Claimant's tenure is
much longer and his record far superior. However, Claimant’s offense. swriking a fellow enginesr
while he was operating a passenger waiz 21 2 high rate of speed. is much mors serious.
Nevertheless. as in Award No. 23496. w= can find no reasonable basis for Claimant’s dismissal
in light of the absence of any discipline 2sssssed Mr. Galusha. Carrisr's determinarion that
Claimant was the sole cause of the incidant is not supported by substantial svidence. Therefore.
we shall order thar Claimant’s dismissa! >2 reduced to a lengthy suspension egual 1o time held
out of service. Claimant i5 to be reinstaisc 1o service with senioriry unimpairsd but without
compensation for ime held out of servize. Claimant’s reinstatement shall be on a last chance
basis. Any furure violation of Carrier’s muiss or Standards of Excellence. upon being estblished

-

in a proper investigation. shall be cause or Claimant’s permanent dismissal.
AWARD

Claim sustained in accordancs “+%:: the Findings.
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ORDER

The Board, having determined that an award favorable to Claimant be made, hereby
orders the Carrier to make the award effective within thirty (30) days fouomng the dare two
mzmbcrs of the Board affix their signatures hereto

A e

Mardn H. Malin. Chairman

52’#”“’\/\ ‘//K,D @1

L. C. Hriczak, /8. Kennv. /

Carrier Member “anO}cc Member

Dated at Chicago. Illinois. May 23. 2002.
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