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SPECIAL BOARD OF ADJUSTMENT NO. 936 

Parties 
to the 
Dispute 

Brotherhood of Maintenance of Way Bmployes : 

VS. Case No. 7 
Award No. 7 

Norfolk and Western Railway Company 
(Lake Region) 

STATE!YENT OF CLAIM 

(1) The dismissal of blachine Operator C. P. Stark, 
Laborer T. E. Buckley and the ninety (90) day sus- 
pension assessed Laborer S. E. Esposito for alleged 
use of narcotics while on duty was without just and 
sufficient cause, on the basis of unproven and dis- 
proven charges and,in violation,of the Agreement. 
[File Nos. MW-BVE-81-21; W-BVE-80-27; inlr-BVE-81-201. 

(2) The Claimants shall be allowed the remedy pres- 
. cribed in Rule 22(e). 

OIWION OF THE BOARD 

Claimants were employed by Carrier Rail Gang R-2 working in 

the vicinity of Muncie and Eaton, Indiana. On June 24, 1981, Carrier 

Police conducted an unnnnounced inspection of the Camp Cars used by 

Rail Gang R-2. A variety of narcotics and drug paraphernalia were 

found. Subsequent to this inspection, Carrier placed two under- 

cover agents on the job, 'working as Laborers on the Rail Gang. 
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On July 27, 1981, 2s a result of this undercover activity, 

Carrier preferred charges a gainst four empl.oyes (Claimants) and 

D. Gibson. They were c!larged as fo1lws: 

You are hereby notified to report to the Division 
Engineer's Office, 1st Floor, Old Administration %ilding, 
Foot of Wood Street, Sellewe Ohio at 9:00 a.m., Friday 
July 31, 1981, for a formal investigation to determine 
your responsibility in connection with your USC of 
narcotics while on duty and on company property during 
the week of July 20 to July 24, 1?81, in the vicinity 
of Eaton and Xunciz, Indiana. 

* 
If you desire to have a representative and/or witnesses 
p&seat at this rorinal investigation, please arrange for 
their presence. 

The hearing in the matter was held on August 14, 1981, and 

continued and completed on August 28, 1981. Claimants were found 

guilty as charged and discipline was imposed. Stark and Buckley 

were dismissed from service, while Claimant Esposito was assessed 

a go-day suspension. The OrganizaLion contends that the charges 

were vague and unclear and that, iis swh, they were not specific 

enough for Claimnnts to hlount a proper defense. Petitioner also 

argues that Live hearin:: was procedurally flawed because two hearing 

officers were involved. it furthor claims that the burden of provl 

was not met by Carrier and it vas not proven on tile record that 

Claimants were guilty as charged. It Finally states that even if 

the charges were true, tR<: penalLies imposed were much more severe 

than justice wou,ld rcquiw. 

Carrier contends that two undercover ageats xtually observed 

, 
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Claimants on conppny property. T" the case of Stark nnd l3uckley, 

he sat; them smoking marijuana while on duty. The aCents identified 

the marijuana by sight and by smell. It further contends that the 

two agents were Carrier Police assigned to the detail and would 

have absolutely nothing to gain by fabricating such stories. The 

evidence in this case, according to Carrier supports itz actions 

and the claim should be dcnicd in .iLs entirety. 

This Sonrd hns cweiully reviewed the hearing transcript rlud 

other material that is a part of Lhe record o.E this cast. Ke have 

concluded that Claimants wore affortiec! a full and fair hearing and 

th;t they were sufficiently aware of the charges against them to 

mount an adequate defense. This Doard has also concluded that the 

testimony of the undercover Police vas appropriate and that Carrier's 

Hearing Officer had a perfcxt right LO rely on it. 

T'nc 3ourtl is nlso pcr::uadcti that given Lhe tipparent lack of 

control of the activities of the men on the R-2 Gsng, the penalties 

imposed on the three ClaimanLs ,in this case were far norc severe 

Lhan may have bwn n~.ccss:rry Cot- Carrier to make its puinl. v:.i.Lh the 

men in R-2. In facL, the i-word rwcsls thaL Currier wiis viLLin:; 

on April 27, 1982, to se~tlc ti1.i.s dispute and reLwn SLark ;Ind 

Buckley to scrvicc on 2 Leniency basis. \i!lile Lhis i:u:~i~l tloos non 

consider thai o:Fer U; LwGcncy an &mission by LIIU i:a~.rivr chow iL 

was wren:, in taking Lhc- uri::inal actjon, it does serve to siGna the 

- 



5aA 936 
. Case No. 7 

Award No. 7 

.-’ . 

A&- 

Board that perhaps the point has !,con made with Duciiley :UU! Stark. 

It is honed that they could rcturn to work and become worthwhile 

empl,oyes. 

Ciaimants had an opportuniLy to return to work in April 1932. 

They chose not to do so. They mad0 that choices at their own peril. 

The best this I:oard can ,!oI base:! on t.!w record boforc it, is give 

C1.aimant.a z second opportunity to roturn to work. bk will there- 

fore direct that Claimanc:i !I? roi I?:;tutcd Lo tiwir formcr positions 

r<ith no lo*..s oC s0niorit.y bui. 4 ,vith no back oay ior Lost time or boncfits. 

As for (&hxmt I’spos~Lo, this !:onrd is not pcrsu:nJed that the 

undercover a,qents’ testimony concfrnin: Esposito is accurate. T!lere 

is considerable contradictory testimony concerning< L~C Location of 

Esposito vhen it is allqed by the a;on~ thnt the mari,juanu ci;:arette 

was passed around and smokd on July 22nd at about 5:OO i’.:?. The 

wei$t of the testimony on this point does not suppori a rlntlinfi :ri’ 

gililc on the part of !b:;posito. This Soard wilJ. thereioro susrain 

the Esposito claim. 
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Claimants Euckley and Stark shall be returned 
to service with seniority intact but with no 
pay Lor lost time or benefits. 

The Esposito'claim is sustnined. He shall 
be made whole for all lost time and benefits 
in accordance with Article 22(e) of the 
Agreement. Carrier shall implement these 

-awards within 130 days of the date this 3oard 
signs the airard. 

IiG 
e 

9x/w%+ 
- 

R: L- Dennis, Neutral hIember 


