NATI ONAL MEDI ATI ON BOARD, ADM NI STRATOR
SPECI AL BOARD OF ADJUSTMENT NO. 957

In the Matter of the Arbitration 1

-between-
Br ot her hood of Mai ntenance of OPI NI ON AND AWARD
Way Enpl oyes Award No. 260
-and-

Sout heast ern Pennsyl vani a
Transportation Authority

| n accordance with the Septenber 26, 1999 agreenent in
effect between the above-naned parties, the Undersigned was
designated as the Chairman and Neutral Menber of the SEPTA- BMAE
Public Law Board (the Board) to hear and decide the follow ng
A aim

1. The dism ssal of Construction Equi pnent
C?]erator (CEO dass Il P. Sharpe for
t he nunber of vehicle incidents during
1999, 2000 and 2001 was w t hout just and
sufficient cause, based on unproven
charges, excessive and undue puni shent
and 1n violation of the Agreenent (BMAE
G'i evance 01-056-F12).

2. As a consequence of the violations
referred to in Part (1), CEOCass Il P
Shar pe shall now be reinstated to
servi ce and:

"x%x% conpensated for any wage | oss
suffered or benefit reduction |oss
suffered when he was unjustly discharged
fromhis CEO Il position on Mrch 30,
2001. Al incidents referred in this

i nci dent shoul d be conpl etely expunged
fromhis record and he shoul d be

immedi ately returned to his rightfully

pi cked position of CEOG 11, I MXS Track
Utility Departnent, Midvale,
Pennsyl vani a. " (Employes’ Exhibit A-1)

A hearing was held in New York City on Novenber 2, 2001 at
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which tinme the Gievant and representatives of the parties
appeared. Al concerned were afforded a full opportunity to
of fer evidence and argunent and to exam ne and cross-exam ne
W t nesses consistent with the rel evant procedures that exist
between the parties. The Arbitrator's Cath was waived. The
Board nmet in Executive Session after the hearing.

FI NDI NGS OF FACT AND OPI NI ON OF THE BOARD

A careful review of the record indicates that the d ai mant,
who was a senior enployee, received progressive discipline for a
series of vehicular accidents the Gievant had within a
relatively short period of tine. In particular, the record
substantiates that the Gievant received a verbal warning on
January 14, 1999 for failing to lower his dunp truck and striking
a power line; a witten warning on March 10, 1999 for backing his
vehicle into a train; a witten warning on January 16, 2001 for
backing his vehicle into a trailer; a one-day suspension on
January 21, 2001 for backing his vehicle into a utility pole; and
a three-day suspension on February 23, 2001 for hitting a parked
car with his vehicle. The Carrier subsequently term nated the
Gievant for hitting a parked car with his vehicle on March 29,
2001.

Article IV, Section 401((j) provides, in pertinent part,
t hat:

Progressive discipline will be assessed as
fol l ows:
: Docunent ed Verbal Warning

Witten warning
One-day adm nistrative suspension
Three-day suspension (2 days

2
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adm ni strative and 1 day w t hout
pay)
Di schar ge

The record of discipline and acconpanying gri evance record
reflect that the Carrier agreed to schedule the Gievant for a
defensive driving course after the January 21, 2001 incident that
led the Carrier to suspend the Giievant for one day. The record
in the present matter reveals that the Carrier did not provide
the defensive driving course for the Grievant. A defensive
driving course constitutes an inportant opportunity to review
certain key aspects of driving and to inpress on an individual
the inportance of operating a vehicle in a safe manner. A
defensive driving course would have enabled the Gievant to have
a further opportunity to ask questions to a trained driving
instructor about special aspects of driving that may arise during
the performance of the Grievant’s job. The failure of the
Carrier to provide the defensive driving course deprived the
Gievant of the opportunity to obtain such information and to
adj ust his driving techniques as necessary. A reasonable
possibility exists that the Gievant woul d have benefitted from
t he defensive driving course and woul d have nade the appropriate
adj ustments to his driving so that he could have avoi ded any
subsequent accidents.

As a result of the special and unique circunmstances set
forth in the record, the Carrier did not have just and sufficient
cause to termnate the Gievant, who had |engthy seniority, due

to the Carrier's failure to provide the Giievant with the
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def ensive driving course as promsed. The Carrier shall provide
a defensive driving course for the Gievant. After the Gievant
passes the defensive driving course and any normal return to work
physi cal exam nation, the Carrier shall return the Gievant to
work wi thout any backpay and with his full seniority intact. The
Carrier shall place the Gievant on Step 4 of the progressive
di scipline process effective March 30, 2001. The Gievant shall
be disqualified fromserving as a Constructi on Equi pnent Qperat or
[l until January 1, 2003. Any procedural objections raised by
the parties during this proceeding lack nerit under the special
ci rcunstances set forth in the record.
Accordingly, the Undersigned, duly designated as the

Chai rman and Neutral Menber of the SEPTA-BMAE Public Law Board
and having heard the proofs and allegati ons of the above-naned
parties, makes the follow ng AWARD:

The Claimis sustained in part and denied in

part in accordance with the Opinion of the

Board. The Carrier shall make the Award

effective on or before 30 days follow ng the
date of this Award.
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~ Rbbert L. Doylas
Chai rman and Neutral Menber
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Bartholoma Patrick J. Battel
EmployeesMember Carrier Menber
Concurring/ D ssenting Concurring/ D ssenting
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