SPECIAL BOARD OF ADJUSTHMENT NO. 986

Cage No, 73
Docket No. NEC-BMWE-SD-1727

PARTIES: Brotherhood c¢i Maintenance of Way Employes
70
DISPUTE: National Railroad Passenger corporation (Amtrak)

STATEMENT OF CLAIM: "Clalim of the System Committee of the Brotherhood
that:

l. The Carrier vioclated the Agreemsnt when it terminated the
geniority of Claimant T.R, D'Amico on November 6, 1986 (System
File NEC-BMWE-SD-1727)},

2, Claimant T.R, D'Amico shall be reinstated with seniority and all
other benefits unimpaired and he shall bhe compensated for alil
wage loss suffered.”

FINDINGS:

Claimant T.R. D!'Amico was employed by Carrier in the Track
Subdepartment, In July 1986, Claimant was placed on a medical leave
of absence., On August 7, 1986, Claimant passed his return-to-duty
physical examination, then worked on both August 13 and August 14,
1986. ©On November 6, 1986, claimant was notified tﬁat because he had
nelther performed service for the Carrier since August 14, 1986, nor
notlfied the Track Supervisor of the reason for his contlnuing
absence,; the Carrler conszidered Claimant as having resigned from
service, pursuant to Rule 21A of the controlling agreément. The
Organization thereafter filed a claim on Claimant’s behalf,
.challenging the termination of Claimant's seniority under Rule 213,

This Board has reviewed the record in this case, and we find that
the Carrier acted improperly when it considered the Claimant as having
tesigned from service pursuant to the gelf~invoking language of Rule
21-A of the Agreement and terminated hils seniority. Therefore, this
claim must be sustained in part,

Rule 21-A deals with employees who are absent without permisgsion
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and rezads as follows:
Absent Without Permission
{a} Employees who absent themselves from work For fourteen
(14) congecutive days without notifying their supervisor
shall be considered as having resigned from the service and
will be removed from the seniority roster unless they
furnish the Carrier documented evidence of either physical
incapacity or that circumstances beyond their control
prevented such notification. In the absence of the
supervisor, the employee shall notify the office of the
Division Engineer of the divigion on which last assigned.
(b) IE the Carrier refuses to accept such documented
evidence, the employee or his representative may appeal such
action in accordance with the appeal procedures of Rule 74 -
DISCIPLINE.

The facts In this cage are that in July 1986, the Claimant
fequested and was granted & medical leave of absence for the purpose
of receiving psychiatric care. fThe Carrier received a letter from
Doctor George 5. Bell, the Claimant'’s psychiatrist, dated July lé,
1586, stating that the Claimant had been under Doctor Bell's ongoing
paychiatric care. The letter also stated that the Claimant had been _
unazble to work since July 7, 1986, because of depression, that he was
hogpitalized eon July 12, 1984, and was not anticipated to be reached for
return to work until mid-aAugust 1986,

it is true that on August 7, 1986, the Claimant took and passed a
return—-to-work physical following the release by his doctor. The
Claimant then returned to work on August 13, 1986, and worked August
13 and 14, 1986. The Claimant never returned to work after aAugust 14,
1986, and the Carrier notifled the Claimant on November 6, 1986, that
he wag being consldered resigned from work pursuant to Rule 21-A. The
Claimant nevey contacted the Carrier untll his letter dated January
19, 1987, was received by the Carriler's division engineer on January

27, 1987. The Clalmant sybgequently was granted &n appeal hearing and
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presented a letter from Doctor Bell dated February 26, 1987, which
stated the following:

Tn Whom It May Qéncern:

Re: Ted D'Amico
Mr. Ted D'Amico has been under my outpatient pgychiatric
care for Lhe past several years, From 7/86 through 12/86 he
wag going through severe personal turmoil which resulted in
his separation from his wife and child and a period of
hospitalization, During that time his reality testing and
judgment waa very poor., He started t0 recover in early 1987

and is now ready to returnm to work,

Sincerely,

George 8, Bell, M,D,
Paychiatrist

The Carrier takes the position that the belatedly submitted
letter is general in nature and doeg not provide documented evidence
of physical incapacity or that circumstances beyond Claimant's centrol
prevented notificatioﬁ a5 reguired by Rule 21~A, This Board
disagrees.

This Board has ruled on several cases involving Rule 21~-3 and
recognizes that 1t was specifically negotiated to allow the Carrier to
deal with the issue of absence from gervice without notification to
the supervisgor. Thia Board recognizes that these rules do not invelve
digecipline, are self-invoking, and that non-neotification to the
Carrier of an employes's absence 1ls only mitigated under certain,
strictly applied situations which are delineated in those rules.

However, thils Beard has ruled in the past that in & gituation
that doaes not involve a "walk-away emplovee" and the Carrier has been
put on notice that the subject employee is suffering from some

disability or mental problems, the Carrier bears some burden for
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determining the reaegon for the abscnce of that employee, This does
not mean that the Carriler must attempt to contact every empleoyee who
has becn absent from work for a period of fourteen days or more.
However, iIin similar situatiens to the one involved here, where the
employee has recently returned from a five-week psychiatric problem=-
related medical disabllity leave because of depression involving
hespitalization, and has only returned to work for a pericd of two
days before leaving agaln, the Carrler hags the responsibility of
attempting to determine if there 1s some relationship between the
langthy absence that is cecurring and the previous medical leave
relating to the pseychlatric problems of the Claimant, Nothing in the
record reveals that the Carrier in this case made any effort to
determine 1f the absence of the claimant after his two days of work in
mid~Auguat 1986 were in any way related ko his previous psgychiatrie
disabllity. Mcreover, in February 1987, the cClaimant presented a
latter frem his psychiatrist, the same psychiatrist of which the
Carrier was aware, that the Claimant was suffering £rom ssvere
paychiatric problems beyond his contrel,

Rule 21-A specifically states that employees who absent
themselves from work for fourtean consecutive days without notifying
their superviszor shall be consildered resgigned from service unless they
furnish the Carrier documented evidence of physical incapacity or
other ¢lroumstancez beyond their control which prevented notification
of the Carriey. That section applies to thls case, and the Ccarrier
wrongfully terminated the seniority of the Claimant.

Altheough the Organlzation reduests that the Claimant be

reinstated with all wadge losses suffered, this Board must find that
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the Claimant shall be reinstated with senilority and with all other
benefits, but without back pay. There is nothing in the rec¢ord before
uz today that indicates that the Claimant is physically or mentally
qualified to return to work, The Carrier is vrdered to reinstate the
Claimant and schedule a mental and physical examination as soon as
posalble. If the Claimant passes that examination, he shall be
allowed to return to work with seniority and all other benefits

unimpalred, but without back pay.

Avward:

Claim austained in part. The Claimapt is reinstated ¢£o service
with geniority and 2l) other benefits unimpaired; hut without bpack
pay. The Carrier is ordered to schedule a physical and mental

examinatlon for the Claimant; and 1f he pasgses, the Claimant shall be

returned to work.

Dodd

rganlzation Member
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