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Statement of the Issue:

1. Did the Colorado & Wyoming Railway Company violate the April 27, 2004
BMWE/C&W Agreement when, beginning January 2005 and each month. |
thereafter, it deducted employee contributions for Health and Welfare from the
pay of BMWE-represented employees?

2. If the answer to Question No. 1 above is “Yes,” what shall the remedy be?
Introduction

Begiﬁning in early 2004, the Carrier became _involved in Section 6 negotiations

with the BMWE and with other Organizations representing different employee groups.
The Carrier entered into Agreements with the BMWE, the TCU-Carmen, and the TCU—
Clerks that settled all then-outstanding issues in the Section 6 notices involving these
0£ganizafioris. The Agreement between the Carrier and the BMWE includes a ﬁrovision
calling for covered employees to make a monthly payment, an “employee participation
amount,” to offset the cost of the employees’ health insurance premiums. The
Agreement also contained a “me too” pfovisicm, which specifies that BMWE;represented
employees would not contribute more toward the cost of their Health and Welfare
insurance than would any other Carrier employees covered by a national health and
welfare plan. The Agreements between the Carrier and the TCU-Carmen and the TCU-
Clerks, fesgectively, contain identical Health and Welfare provisions, including identical
| “me, too” clauses. On or about April 26, 2064, the Carrier and the TCU-Clerks entered

into a letter of interpretation that specifically addressed the meaning of the “me, t00”

langiage in the Health and Welfare provision contained in the Agreement between the

Carrier and the TCU—Cieﬂ_(s.



~ Effective January 1, 2005, Cari‘ief employees represented by the UTU were
em‘élied in the UTU National ﬁeaith Plan, which is administered by United Healthcare.
Pursuant to the. Agreément between the Carrier and the UTU, the UTU-represented
employees were not oBligated to make any contribution toward the cost of their health
insurance premiums. Relying on tﬁe “me, too” provision in its local contract, the TCU-
Clerks filed a grievance asserting that its covered employee-members should not be
required to contribute to ﬂieir health insufance premiums. The Carrier and the TCU-
Clerks ultimately _agreed that the TCU-represented Clerks ;\VO’LIId nbt contribute toward
their health coverage, and thesé employees were subsequently reimbursed for the
contributions that they had made subsequent to January 2005.
| BMWE’§ Géneral Chairman also requested that the emplovee participation
amount for BMWE-represented employees be adjusted to mat'cﬁ that of the UTU-
.represen'ted employees, in that this was the lowest employee participation amount on the
property. The Carrier fefused this request, and it has continued to deduct an employee’s
céntribution for health care premiums in the amount of $97.43 per month for BMWE-
represented employees. |

The BMWE thereafter filed a grievance asserting that BMWE-represented

employees should no longer have to contﬂbute toward the cost of their heaith care

premiums under the “me, too” provision of the Agreement between the Carrier and the

BMWE. The Carrier denied the grievance.



Applicable Contractual Provision .

Agreement dated April 27, 2004, between Colorado and Wyvoming Railway

Company and the Brotherhood of Maintenance of Wav Emplovees

Health and Welfare:

Once the calculations have been made and the amount chosen, the employee
participation amount will not change until the Agreement under which the
employee participation amount was chosen requires doing so, or for a period
of twelve (12) months. At the point of readjusting the employee participation
amount, the carrier will review all of the National Health and Wealth plans

- on the property to ascertain the lowest employee partlclpatmn amount and the
lowest will appiy as set forth above.

Applicable Letter of Integpretatmn

Letter dated April 26. 2004, from Ted P. Stafford, President of the

Allied Services Division/TCU to Franklin Llovd, Vice President of the Colorado &

Wyoming Railway Company

April 26, 2004

Mr. Franklin Lloyd, Vice President
Colorado & Wyoming Railway Company
P.O.Box 316 -
Pueblo, CO 81002

Dear Sir:

This will have reference to our Agreement of April 26, 2004 and in
particular the section under the‘heading with Health and Welfare.

During our telephone conversation of this date we discussed the meaning of
this section, and I wanted to make certain that I have a clear understanding of the
- intent of this section. It is my understanding that as of the date of this agreement
there are four (4) Unions baving National Agreement_s containing employee cost
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sharing arrangements which ymi have referred to as “employee participation” that

have various amounts of cost sharing and further that TCU has the lowest being
$79.74 per month. :

Itis my further understanding that the $79.74 will increase on July 1, 2004
to $91.32 and is subject to further increases or reduction depending on what
happens in the next round of National Negotiations on Health and Welfare.
However, should any other Union, who has reached an agreement with the C & W
have a lesser amount of cost sharing, that rate will the (sic) be applied to
ASD/TCU employees at the time of signing by that Union and further be subject
to review and possible adjustment at the time that Union’s Health and Welfare is
adjusted Nationally. In addition the Carrier will also review the cost sharing at
least once every 12 months to determine if a lower amount of cost sharing is
available and if so make the appropriate adjustment. '

As an example you indicated that another Union was close to signing and
that they are expected to sign May 15™ and that they have a cost sharing of
$70.00. You stated that then you would change our amount to the $70.00 June 1%
and that rate would stay in effect until their National adjustment date on cost
sharing would come due or in another comparison would be made, and if another
contract had a lower rate our cost sharing would be adjusted to the lower rate,

1f you agree that the above represents a correct interpretation of the Health |

and Welfare section please sign in the space provided below and return one copy
to my office. |

Respectfully,

/s/Ted P. Stafford, President
Allied Services Division/TCU

I Concur;
/s/Franklin Lloyd, Vice President

The Organization’s Position

The Organization initially contends that the “me, too” language in the parties’
Agreement is clear and unambiguous. The Organization asserts that this language |

requires the Carrier to review all of the National Health and Welfare plans on the



property to determine which has the lowest employee participation amount. The lowest
such amount then will apply as set forth in the “me, too” provision.

The Organization argues that following the adoption of the April 27, 2004,
Agreement between the Carrier and the BMWE, the Carrier entered into an Agreement -
with the UTU. By letter dated October 19, 2004, the Carrier and the UTU resolved th.e -
details assoéiated with the enrollment of the Carrier’s UTU-represented employees into
the health insurancg él'ogram under the UTU National Agreement. The Organizafion
emphasizes that there is no dispute that the Carrier’s UTU-represented employees
enrolled in a “National Health and Welfare plan on the property” with an “employee
partiéipatioh amount” of “no éost to the employees.” The Organization maintains that
tﬁere also is no dispute that the Carrier’s UTU—represented employees continue to enjoy
health insurance under the UTU National Agreement with no employee contribution
deducted from their wages. The Organization therefore contends that there can be no
question but that as of J énuéry 1, 2005, “the lowest employee participation amount” for
employees enrolled in a National Health and Welfare plan on the property has been “no
| cost.” |

The Organization asserts that because the Agreement between the Carrier and
BMWE requires that the lowest employee participation amount be applied for BMWE-
represented employees, there can bé no question that the clear language of lthe Agreement
requires that the employee participation amount for the Carrier’s BMWE-represented
employees should ha{re been “é.t no cost to the employees” as of January 1, 20.05. The

Organization insists that the Carrier therefore should be required to cease all Health and
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Welfare dedﬁctions from BMWE«represenﬁed employees and to reimburse said
employees for all amounts previo.usl.y deducted as employee contributions for Health and
Welfare from January 1, 2065, until those deductions have ceased. |

The Organization goes on to contend that if the Board finds it necessary to look
beyond the cle;ar language of the parties’ Agreement in order to discern the parties’
inte;nt, that intent is lclear and unambiguous in the context of the multiple collective
bargairﬁng agreements that were negotiated with the Carrier during the same period as
the BMWE Ag_reément. The Organization points out that the Carrier’s Agreements with
the TCU-Carmen and the TCU-Clerks both contain the exact same provision entitled
“Health and Welfare” that appears in the BMWE Agreemént; moreover, all three of these
Agreements inchude the same “me, too0” clause, whiéh provides that no employees
covered under these Agréements would pay more for health insurance than any other
employees -coveréd under a National Health and Welfare Agreemeﬁt. :

The Organization argues that the purpose of such a “me, too” clause is consistent
with the purposes of the Railway Labor Act, in that such a clause allows for the prompt
_ settiement.of contract negotiations where multiple Organizations are in bargaining. by
assuring that employees represented by the first Organization to reach an Agreen1ent will

not be effectively penalized if another Organization subsequently is able to c)b_tain a better

deal from the Carrier, Thé Organization emphasizes that in this case, the BMWE, the
TCU-Carmen, a,nd the TCU-Clerks all reache.d'agreement with the Ca_;rrier on identical
language on the common issue of Health and Welfa;re insurance. The Organization

iﬁsi_sts that the inclusion of this identical language éigniﬁes that it clearly was the parties’
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intention that the employees represented by each of these Organizations would be
required to pay no more for their health coverage than any other Carrier employee
eovered bf/ a Naﬁoﬂal Health and Welfare Agreement, In addition, the parties intended
that reaching an agreement before all other parties had settled Wo_ul_d not penalize the
members of any of the Organizations should another Organization be granted more
favorable terms with regard to its members’ “empioyee participation amount.”

| The Organization insists that when the Carrier and the UTU agreed to enroll the
Carrier’s UTU-repr.esented' employees into the UTU’s Natienal Health and Welfare plan
effective January 1, 2005, at no cost to the employees, the Carrier effectively penalized
its BMWE—represented employees by giving a better deal on this common issue te the .-
UTU-represented employees. The Organization argues that su_ch a result is contrary to
the perpose for whieh the “me, toe’.’ language was negotiated.

The Organization goes on to assert that the intent of the parties also is manifestly
clear from the Carrier’s own interpretation of the Agreement language as it has been
applied to the Carrier’s employees represented by the TCU-Clerks. The Organization
emphasizes that the Health and Welfare section of its Agreement is identical to that of the -
TCU-Clerks Agreement.. The Organization points out that there is no dispute that th-e.
Carrier ceased Withhoidjng employee contributions and has refunded amounts that
previously were wifhheid for those of its employees eoxlrered. by the TCU-Clerks

| Agreement. Addressing the Carrier’s assertion that the TCU-Clerks Agreenient is to be
treated differently because of the April 26, 20'04, Letter of Interpretation, the |

Organization maintains that this Letter simply restates the “me, t00” provision that is |
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written into the Agresment and gives a hypothetical example é,bout its application. The
Organization argues that although the Carrier has attempted to defend its actions by
mischa_racterizing the.' April 26, 2004, Letter of Interpretation, it is evident that this Letter
does not modify the TCU-Clerks Agreemént. The Organization insists that this Letter -
merely states the intent of the parties with regard to the'empioyee participation
requirement, and it confirms the Carrier’s interpretation of the Health and Welfare
section that is contained in the T CU-Clerks Agfeement and in the BMWE Agreemeﬁt.
The Organization submits that the Carrier’s interpretaﬁon of the A greement
language as expressed in the April 26, 2004, Letter of Interpretation, and its
implementation of this language as to employees representéd by the TCU-Clerks,
represents the parties’ intenf when the;y negotiated this language. The Organization |
insists that it is absurd to argue that the identical contract language means one thing in the
TCU-Clerks Agreement and quite the opposite in the BMWE Agreement. The
Organizétidn_maintains that the only reasonable conclusion is that the identical clauses of
the two Agreements must mean the .same thing and lead to the same result. Tﬁe—
Organization emphasizes that the identical contract language in the BMWE Agreement
and the ‘TCU~CIerks Agreement concerning Health and Welfare issues were negotiated
contemporaneously. In fact, the evidence shows that the Carrier’s negotiator knew that
the “employee participation” provision was meant to apply exactly as the Carrier is
applying it in relation to the TCU~Clerks. The Organizaﬁon submits that the Health énd
Welfare section of the BMWE Agreement cannot r.easorzabiy be interpreted to mean

anything other than what it means under the TCU-Clerks Agreement.
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| The .Organization argues that because the Carrier has interpreted this contract
Ianguage_l_to apply to the 1owest “employee participation” amount on the property,
currently “no cost,” that interpretation of the contré,ct iaﬁguage also must apply to the
Carrier’s BMWE—repreéented émployees.
The Organizétion contends that the Carrier is attempting to mischaracterize the
April 26, 2004, letter as a 'separate agreement with the TCU-Clerks. The Organization
maintainé that an examination of this letter revéals _that by its very terms, it is NOT an
agreement. Instead, a plain reading of this letter demonstrates that its purpose simply was
to confirm thét the TCU-Clerks’ understanding of the contract provision métched thatlof .
 the Carrier (and that of the BMWE). The Organization insists thaf there can be no
question that by signing and returning this letter, the Carrier confirmed its concurrence as
té what the Health and Welfare section mean; the Canier was NOT entering into a
- separate agreement with the TCU-Clerks that bestowed a greater benefit under their
agreemént. The Orgénization emphasizes that because the Health and Welfare section in
the TCU-Clerks’ Agreement is identical to the one in the BMWE Agreement, the April
| 26, 2004, 1étter necessarily indicates the Carrier’s concurrence that the letter represents a
correct intérpretation of the Health and Welfare section of the BMWE Agreement. The
Organization argues that this letter should belviewed as authoritative as to what the
Carrier intended the contract language fo mean.
The Organization additionally points out that the Carrier’s submission misstates
the current amount that it is deducting and misstates the remedy requested herein. The

Organization acknowledges that during the handling on the property, it was established
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that tﬁe'émount initially deducted from the pay of BMWE~represented empioyees_ és a

“participation amount” under the Agreement was $79.74 per month. The Organization
| emphasizes, however, that by 2006, tha_t amount had risen to $97.53 per month, The

Orgaﬁization argues fhat the Carrier never disputed the actual monthly _améunt that it has
‘been deducting from the employees’ pay.

Thé Organization then cdntends that the $1421.82 figure cited in the Carrier’s
submission fepresents the Organization’s May 2, 2006, calculétion of excess employee
contributions that had been dedﬂcted from employee pay up to that time, The
Organization poixits out that the Carrier has éontinue‘d to deduct excess health insurance
Contribuﬁions since that time, and those arﬁounts also must be returned fo the employees.
The Organization theﬁ ar_gues. that if there is any question as to the monetary remedy, it
would be appropriate to instruct the parties to conduct a joint search of Carrier records to
ﬁnaliy determine the amounts involved for each Claimant,

The Organization asserts that pursuant to the current Agreement, the Carrier
immediately must cease all deductions from the pay of ifs BMWE-represented employees
for Health and Welfare contributions. In addition, the QrganiZation maintains that.the
appfopriate remedy for the _Carrierfs Viol_ation of the Agree1nent is for the Carrier to
~reimburse each of the Claimants for any and all @omts previously deducted as an
cmployee contribution for Health and Welfa,ré benefits commencing from January 2505 |
and continuing until such deductions are discontinued.

The Organization ultimately contends ﬁat the instant claim should be sustained in

its entirety.
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The Carrier’s Position

T.he Carrier initially contends that tﬁe BMWE-represented employees are not
entitled to a reduction in the employee participation amount with regard to payment for
Health and Welfare benefits undgr their Agieement with the Carrier. The Carrier asserts
that there 1s no dispute that the Carrier had the right to deduct the contributions under the
language of the Agreement, and the Carrier further maintains that the fact that UTU-

- represented employees and TCU-Clerks did nét have to contribute to their héalth plan is
irrelevant to the BMWE’s Agreement with the Carrier. The Carrier emphasizes that the
reference in the Agreement to the lowest rates of all National Health and Welfare Plans
set the rate for BMWE-represented employees at $79.74 per month, wbich is what they
have been paying since May 2004. The Carrier points out that there has been no change
to the Agreement that would require the BMWE-represented employees to.pay less than
$79.74 per month toward their Health Plan.

The Cafrier argues that the Organization’s position is tétaliy unsupported by any
arguable interpretation of the pertinent and relevant Agreement 1anguagé. The Carrier
emphasizes that in view of the clear and unambiguous language in the Health and
Welfare Benefits portion of the pérties’ Agreement, pfogression of this matter td
arbitration constitutes improper use of the grievance procegs in that the Organization is
attempting to gain what it did not negotiate. The Carrier insists that there is absolutely
.no contractual or practical basis to argue that the Organi.z'ation is entitled to the “me, t00”
provision of the TCUCierks’_ Agréement. |

The Carrier maintains that in this matter, there is only the equity argument that if
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the UTU and TCU-CIerks do not have to pay, then neifher should the BMWE-represented
employees. The Carrier emphasizes that numerous Board Awards hold that Boards are
not convened to determine whether an issue should be decided on such grounds. If the
parties to this dispute cénnot reach an equitable soiution, it is beyond this Board’s

~ authority to impo.se one. The Carriér emphasizes that the Agreement specifically
provides that BMWE-reﬁresentéd employees will sharé in the cost of the H&W insura_nce
at a rate of $79.74 per month, which is thellowest calculated amount from all the National
Agreements. The Carrier asserts that this language ties the cost-sharing ﬁayments to the
National Health Plans.

The Carrier goes on to contend that althéugh the UTU-represented employees
were enrolled in the UTU National Health Plan in January 2005, and they currently are
not obligated to make monthly payments, this .is because the UTU—reljresented employees
were not enrolled in any plan prior to January 2005. The Carrier argues that it was
beneficial to the Carrier to enroll those employees in the UTU plan. The Carrier points
out that part of the bargain with UTU was that these employees would not have to
participate in cost-sharing for 2005, even though the UTU Natioﬁai Health Plan includes
a cost-sharing contribution that is the same amount being paid by BMWE-represented
employees. The Carrier further asserts that its March 2006 Section'6 Notice to the UTU
inciuded cost-sharing for their health plan.

The Carrier then argues that the April 23; 2004, letter of interpretation between the

TCU—Clerks and the Carrier applies only to the TCU-Clerks; this was a local agreement

made with very limited application. The Carrier insists that the BMWE did not negotiate
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such a letter of inferpretation with any Carrier ofﬁcér, and the Carrier maintains that it
never anticipated that the _TCU~Clerks’ letter would apply as it does. The Carrief asserts
that the BMWE doés'not have such an agreement, and BMWE-represented employeeé
" continue to contribute to cost-sharing at the extremely low rate of $79.74 per mbnth.‘
The Carrier insists that it has not violated any Agreement pfovisions, and it isin
fuﬂ compliance with the Railway Labor Act. The BMWE did not negotiate a local ‘;me,
too” agreement, and the contributions niade by BMWE-represented employees were
proper under the Agreement. The Carrier emphasizes that is has no obligation to refund
the contributions to its BMWE—represenfed employees or o cease requiring the monthly
contribution. The Carrier argues that the Organization is éttempting to escape the
obligation for cost-sharing that is clearly and unambiguously provided for in the

Agreement.

The Carrier ultimately contends that the instant claim should be denied in its

entirety.

The parties being unable to resolve their dispute, this matter came before this

| Board.
Fi.ndings

In this dispute over the proper interpretation and application of the parties’
Agreement, the Organization bears the burden of proof. This Board’s analysis of the
parﬁes’ opposing positions must, of course, be based upon the relevant langnage of that
Agreement. The Health énd Welfare prdvisidns in the Agreements betweeh the Carrier,

on the one side, and the BMWE, TCU~Carmen3 and TCU-Clerks, on the other, all _contain
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identical 1anguage.. The three Agreements include identical descriptions olf the manner in
which employee contributions toward health insurance is to be calculated, and these three
Agreements also contain identical “me, too” language.

The “me, too’." clause in the BMWE Agreement, as is true of the identical ciauses
in the other two Agfeement_s, speciﬁes that the “employee participation amount” will be
: ﬁhe “lowest calculated ambunt from all the National Agreements.” At the time that the
BMWE and the Carrier entered into their,agreemen_t, the “lowest calculated a_mounf from
all the National Agreements” was the §79.74 monthly contribution set forth in the
Agreements between the Carrier and the TCU-Clerks and the TCU-Carmen.

| It is important to bear in mind why “me; too” provisions are employed in
situations such aS the one at issue. The Carrier’s various employee groups are
represented, for céliective bargaining purposes, by a number of different Organizat_idns,_
including thé BMWE In order to make pattem_bargainiﬁg possible, the Carrier and these
different Organizations typically incorporate “me, too” clauses that allow all
Orgamzationwrepresénted employees to benefit from the most favorable terms on certain
commoﬁ issues that ultimately are negotiated between the Carrier and anj of the
Organizations représenting its employees. This means that none of the employees are
effectively penalized if the Organization representing them reaches the ﬁrét agreement.
with the Carrier, but then another Organizati_,on subsequently negotiates terms on a
common issue that are more favorable t.'o its members. A “me, t00” clause therefore
serves as an i_ncentive to both the Carrier and the Organization to diligently fmrsue

negotiations to an agreement, without waiting to see the results of other collective
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bargaining negotiations. With pattern bargaining as a fixture in the railroad industry,
“me, too” clauses essentially are necessary to make this: type of negotiation work.

In the instant sifuation, the record conclusively demonstrates that the Health and
Welfare section of the BMWE Agreement, inéluding‘ the “me, too” clause, contains the
very same language ﬁhat appears iﬁ both the TCU-Clerks and the TCU-Carmen |
Agreeménts. Accordingly, thére is no discernible basis on the face of these Agreements
for finding anything other than that these provisions all should be ir;terpreted and applied
in t'he. same way. The Carrier nevertheless has asserted that Health and Welfare provision
of the TCU-Clerks Agreement shouid be interpreted differently than the identical
provisions in the other two Agreements. The stated rationale for the Carrier’s assertion
that the TCU-Clerks A.gr'eement should be handled differently than either the BMWE
Agreement or the ITCU~Carmen_ Agreement is the existence of the April 26, 2004, letter
between the TCU-Clerks and the Carrier.

Th.e only way for the Carrier’s argument to succeed is if the April 26, 2004, letter
serves to alter or modify the Health and Welfare Ianguage that appears in the TCU-Clerks
Agreement, thereb.y making that proﬁsion difféfent than the‘.HeaIth and Welfare sections
of the BMWE and TCU-Carmen Agmements. A careful review of this letter reveals,
however, that it is not a modifying Agreement between the Carrier and the TCU-Clerks.
Instead, the Aprﬂ 26, 2004, letter is a restatement of the “me, too” clause in the Health
and Welfare section, and a confirmation that the Carfier and thé'TCU-Clerks have the
same uﬁderstanding of the meaning and intent of this “me, t00” clause.

This Board finds that the April 26, 2004, letter does not serve to modify or alter, in
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 any way, the Agreement .between the Carrier and the TCU~Clerks. This Board holds that
the Health and Welfare section contained in that Agreement, including the “me, too”
clause, therefore fnust be considered ag remaining identical to what appears in both the
BMWE Agreement and the.TCU~Carmen Agreerﬁent. The only reasonable conclusion
from this is that the Heélth and Welfare. sections in all three of theée agreements, being
identical, must be interpreted in the éame way..

There is nothing in thé April 26, 2004, letter that justifies treating the TCU-CIerks
Agreemeﬁt differenﬂy than the BMWE and TCU-Carmen Agreements in connéction with
the application of the Health and Welfare section. The letter’s description of the agreed- |
upon meaning and iﬁtent of the “me, too” clause in the TCU-Clerks Agreement applies
with equal force to the identical “me, too” clauses in the other two Agreements. If the
April 26, 2004, letter accurately sets forth the Carrier’s understanding of the language of
the “me, too” clause in the TCU-Clerks Agreement, then it is reasonable to conclude that
this letter accurately sets forth the Carrier’s understandiﬁg of the very same language that
appears in the BMWE and TCU-Carmen Agre.ements.

The evidentiary record in this matter and the language that appears in the
Organization’s Agréemem with the Carrier does not support any finding that the instanfc :
Agreement may be interpreted in a different manngr than the TCU-Clerks Agreement, or
that the Carrier ever had a different understanding or intent with regard to the language of
the Health and Welfare section, including the “ine, too” clause, than it héd in connection
with the TCU-Clerks Agreement. Although the BMWE and the TCU-Carrﬁen did not

| exchange any letters with the Carrier that, like the April 26, 2004, letter between the
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Carrief and the TCU-Clerks, cenﬁrmé the parties’ understanding of the “me, too” clause,
there can be no serious doubt that the meaning and intent of the “me, t00” clause in the
Organization’s Agreement _with the Carrier is identical to what is expressed in the April |
26, 2004, leter.

In light of these consideratiéns, and in accordance with the plain meaning of the
language contained in the Héalth and Welfare section of the Organization’s Agreement
with the Carrier, this Board ﬁlﬁds that the Carrier-UTU agreement c':.aiiing for UTU-
represented employees to be enrolled in the UTU National Health Plan, and without any
obligation to make any éontribution toward the cost of their health insurance premiums,

. ‘should have triggered the “me, too” clause in the Organization’s Agreement with the
Carrier, just as itltriggered the identical “me, .too” clause in the Agreement between the
Carrier and the TCU-Clerks.

This Bbard holds that just as the TCU—Clerks. no Ioﬁger were obligated to
contribute toward the cost of their health insurance once the UTU Agreemgnt was
implemented, the Carrier’s BMWE-represented employeés aléo should not have been
~ obligated to contribute toward the cést of their health insurance. So long as the Carrier’s

UTU»represénted employees, or employees repreSentéd by aﬁy other Organization, do not
have to contribute toward the cost of participation in their Organization’s National Health
Plan, then the “me t00” clause in the Health and Welfare section requires that the Carrier
| cease deducting contr.ibutions toward the cost of their health iI_lsurance from the pay of its
BMWE—représented employees.

The.language of the Organization’s Agre_ement, when compared with the language
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of the TCU—Cierks Agreement, cénclusively establishes that the Carrier’s BMWE—
repr’eéented employees shoulci have been treated in precisely the same manﬁer %15 the
TCU-Cletks in connection with the issue of employee contributions toward the cost of
héaith care. This Board finds thaf as of January 2005, when the UTU Agreement
providing health care covérage under the UTU’s National Health Plan af 1o cost to the
UTU-represented employ'ees, the Agreement between the Carrier and BMWE required
the Carrier to immediately cease deducti.nghealth care contributions from the pay of its
BMWE-represented elmpioyees. This Board holds f.hat the Carrier violated the parties’
Agreement when it continued to deduct health care contributions ffom the pay of its
BMWE-represented employees after the implementation of the UTU Agreement in
January 2005. This Board further finds that the appropriate remedy for the Carrier’s
violation is-an Order directiﬁg the Carrier to imniediateiy cease making said deductions,
and to reimburse the individual Clairﬁants represented by the BMWE Organization in an
amount equal tol the total amount of such deductions for the period from January 1, 2005,
through the date that such deductions cease. This Board further dir.ects that so Jong as the
' cﬁrrent Agreement between the Carrie_r' and the BMWE remains in effect, and the Carrier
embloyees represented by the UTU or any other Organizaﬁon are not required to
contribute towatd the cost of their participation in a National Héalth Plan, then, in
accordance with the “me, too” clause in the parties’ agreement, the Carrier’s BMWE-

represented employees also shall not be required to make such contributions.

- Award

The claim is sustained. The Colorado and Wyoming Railway Company violated
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the April 27, 2004, BMWE/C&W Agreement when, beginning J anuary 2005 and each
~month fhereéfter, it deducted employee coﬁtributions for Health and Welfare from the
pay of BMW"E«represented émployees. The Carrier is directed to immediately cease

- making sald deductions and further to reimburse the individual Claimants 1epresented by
the BMWE Orgamzatzon in an amount equal to the total amount of deductions for the

period from January 1, 2005, threugh-the date

that such deductions cease. -

/#ETER M/IEYER

7 Neutral Member
FOR THE ORGANIZATION: FOR THE CARRIER:
STEVEN V. POWERS MARK DABNEY/
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