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(1).

(2).

(3)

(1)

the Brotherhood that:.

The dismlissal of Trackman J. A. Bernardinc for alleged
'non-performance of work on July 18, 1982' was without
Just and sufficient*cause (Organization File- CANW-D-
1043; Carrier File Eb11-24-98§.

The dismissal of Trackman J. F. Qrtiz for allegedly
'driving-Company vehicle System Number 21-2252 without

a valid driver's license gnd non-performasnce of work on
July 18, 1982' was without just and sufficlent cause
{(Qrgenization File C&NW-D-1044; Carrier File D-11-24-97),

The dismissal of Foreman John Benteria for alleged
'erroneous lnformation recorded on dally work report-
and allowing uvnasuthorized person to operate Company
vehicle System Number-r 21-2252 on-July 18, 1082' was:
without just and sufficient cause (Organizztion File
C&NW-D=-1045; Carrier File~D-11-24-96).

The claimants listed in Parts 1, 2 and 3 herecf shall be
allowed the remedy prescribed in Bule 19(d)."

FINDINGS:

The Board, upon the whole record and =sll the ewvidence,

finde
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and holds that the employes gnd the Carrier involved, are respectively

employes and Carrler withlin the meaning of the Haillway Labor Act, as
smended, end that the Board has jurisdiction overrthe dlspute herein.

The record shows that' claimant John Henteria was employed as

Section Foreman on Carrier's Weekend Gang in-Des Moines, Iowa.

Claimants:-J. A. Bernardino and J. F. Ortiz were employed as trackmen

on that gamg. The Organization points ocut that each of the three
clzaimants had prior service on: the former Chicago, Rock Island snd
Paoclfic-Rallroad, with claimant Henteria having-approximately
thirty years of service: claimant Ortiz twelve years; and clalmants
Bernardino eleven years. The Carrier states, however, that they
each had gbout two years of merwice with the Chicsgo and North
Western Transportation Company.
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On Sunday afternoon, July 18, 1982, one off Carrier's
Special Agents conducted a Work Performance Audit, commencing-
at 3:42 P.W. Claimant-Ortiz and cilailment Bernardino were observed:
rear an industry known as Bulk Service, where they arrived in
vehlcle System No. 21-2252, at 4:07 P.M. For a period of 88
minutes these two clalmants performed no services At about: 5835
P.M. they began-their return trip to Market Street Office, from
which they had departed for the~Bulk Service location, with
c¢laimant Ortiz driving the truck and claimant Bernardine riding-
as a passenger, They arrivedat the Market Street office at about
5:50 P.M., where they conducted znother brief conversation. dJust
prior to 6:00 P.M., Ortiz and Bernardino were jolned by Foreman
John Renteria. The three then proteddd to Carrier's office, sub-
mitted their paper work, and departed Carrier's property.

As a result of the survelllance by the Special Agent, the
claimants were instructedto attend' formal investigation on the
charges::

Br. J. HEenterig:

"Your- responsibility for erroneous- information recorded
on~rdally work report and allowing unauthorilzed’ person-
to operate company vehlicle System No. 21-2552 on

July 18, 1982."

¥r. J. Ortizs:

"Your responsibility for driving-Company Vehicle Systenm
No. 21-2252 without valid driver's license and non-
performance of work on-July 18, 1982,.%

Mr. J. Bernardino::

"Your responsibility for non-performance of work on
July 18, 1982,%

The investigation was conducted’ on-August-12, 1982, and g
copy of the trasnscript has beeh made a parti of the record. The
claimants were present throughout the investigatlon and were repre-
sented. The investigation was conducted in a falr and impartial
manmerr,

From our study of the transcript of the investigation
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and the entire record before us, the Board is convinced that the
claimants- were- simply "goofing off" on the Sunday afterncon, rather
than performing work. Therg ls-subistantial evidence that each
¢laimant was gullty of the charge agalnst him. Severe discipline
wae warranted; however, permanent dismlssal was excessive. The
time that claimants have been out of servioe should constitute
sufficlient discipline. We will award  that each of the claimants-
e restored to the service with senlority and other rights un-

impaired, but wlthout any compensation for time lost while out of
service, :

AWARD
Glaim sustalned to the extent indicated in Findings.
CORDEE

The Carriervis:.directed tb comply with this Award withinr
thirty days from the date hereof.
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