SPECIAL RBCRRD CT ADJUSTMENT L1042

In the Matter of
NOREQLX SCUTHEZRN RAILWA
COMPANTY

and NMB Case No. 426
Claim of D.E. Velat

BREOTHERIOCD QOF ILCCOMOTIVE INEINZZRS

STATEMENT OF CLAIM: Claim ¢ “irzgziniz Division Engineer D.E. Vala:
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TINDINGS OF and
Crganizatl and
Clailmant (s ce,
as amende t con has
juriscictidn cvar the parci iect matisr hersin, and
That the parities werxe giv the hearing which was
hald on March 23, 2002 = - : La, Claimant was not
presant at the hearing. Ths : s the following additional
findings:

Ths Carrier and Organizatic: Parties to a collective
bargaining agresment whi : ' at all times relevant
to this dispute, coverin vees in the Enginesr’s
craft.

Clzimant entersd ths Cazrrxizsr’s expleoy in train servica on
November 18, 1383838, and wzs »rzmotsed to Leocometive Engineer in
Cctcber of 1898. Claimant w23 r=zgularxly assigned to the Radfcrd:
Division rcad exira board im that capacity until he was dismisse
on September 24, Z001 for nis alleged excessive absentseism.

Cn August 28, 2001, Lalimant was directad to attend a fermel
investigation in connecticn nis allegad “failurs to cemply
W {tne ai z2in an accsptanlz work

13, 2001, during wniczh
evidence exirz bcard
markad off for illinsss
times in ths T
eT Clzimant o
Laoiliid cn
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allway company operztas
HCURS PER DAY, and that
mmpnasis as originally

In his testimeony, Clalmant cffered no substan tlve excuse for
his exuﬂ_a$7~ zbsentesi=xn, D>»ut alluded to an un:easona

expactaticn” on the partc
service, upcn rest, for e:

‘mznt’s “Akhbraviz==Z2 Zmplovee Profile” was also made &z
tzl ' tinant entriss:
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8y lattar cdated Septsmber 24, 2001, Claimant was dismissed,
and in dus course, a claim feor nhis reinstatement was submitted,
The Carrier denied the claim, and 25 resolution of the matter could
not be rsached cn the prcrerty, 1T was submitted to the Board for
disposition
POSITICONS OF THE PARTIES: The Carriegr argues that Claimant was
guilty of the charge, and Zurtnar tThat dismissal, upon the whole cZf
the record, was warranisc merit of its charge zagainst
Claimant, the Carxrizr rel: 1zlly undisputed crew calling
racords indicating that unavailacla for nearly one-
nhalf of his pctenzizl ard starts in both July and
August, 20C1. The Car out that Claimant rsceived
numarous (dccumsnizd) wa S repeated unavaila bility forxr
dutyv was unacceptzalble, ye d to lzyv of particularly cn
weekends, due to azlilegad Carrier argues that Claimant
offerad no further sxplan f of chronic illness, nor did
he produce evidencs that the care ©f a physician.

The Carrisr c¢ites = numker c¢f prior *bltraelcn awards
supporting discipline ani dismissal for excessive absenteeism,

issa
2.3 5944 (UTU v NgW, Petarson,

among which was Award 2Zd ¢

Neutral). Thzt decisicn stzted in pertinent part:
In the opinicn of ¢ 4, it does not necessarily
follow that Dbecauss scecific need exists for the
2stablishmeni o an £ ezsurament for the
avplication ¢ ruless such se mentloned above that
in the aksence of a c:llecti*ely bargained rule that the
Carrier dces not nhave the richt to held, as here, that an
employee be availakls for werk on a regular, full time
rasis, or to otherwiss institute attendance policies and
procedure the efZiciznt and economical operation of

Trhe lakility is clearly not
working insists in acccrdancs
with &3 gsznce ©i a bargained
attendar in holding ClzimEnt
gccountea 7 for call from his
assigned
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that expectation. Ths Carrisr zrgues that Clzimant was alforded
ampla cpportunity o corrsct nLs preblem behavicr after numerous
verbel warnings == disci : vet ne failed
tc de so. ©On ths ier ismissal was
its only remainizs the claim in
its entirsty

The Crganization
dismissing Clzimant, wa
emplcyea” and “a very ¢
the Claimant was last di
concludes that whataver
{and these precsding 1t
be barred Ireom ccnsider

The Organization also =zrguss that the Cerrier offered no
evidencs that Claimant was ncz, in Tfact, i1l on 2ll dates he marked
off. On this pecint, the Crganitzilion acknowledges that the Carrier
is justifisd in requiring iIs zzployeses to maintain & “good” work
record, but asserts that the Carrier, too, has an chligation “to
ensurs that all emplovees (including Claimant) are in good health
and have a2 sense of well-being.” In so azrguing, the Organization
concludes that the Carrier fzilad to satisfy its burden to prove
Claimant negligent of his respeonsibility to be avaeilable for duty,
and urges the Board to susfain tns claim

DISCUSSION AND ANALYSIS: On tThe basis of the entire record, the
Board is ccnvinced that whils the Carrier had good reascn to take
some action against Claimant, ths penalty of dismissal was unduly
harsh. ‘

As to the Crganization’s argument that the Carrier failled %o
prove Claimant was not i1ll as bz zlleged, the Board concludes that
the Carrier was nct bound, 2t Z2zst in this case, to so demonstrate
in crder %o prevail. Claimsnt was not charged with Trfalsifving
claims +that he was 1ill, but Zor his failure to satisiy. his
obligaticn a5 & full-tim clce The Carri an obligaticn he
himsslf recognized when : < rstanding at

] im iz promot his point, the
Z=tars: deed parsuadsc

months of July

the Carrisr.
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It is well sgatile that purpcse of discipline is
corractive (cr ramsdia CLTC being merely punitive; and
the Ecard 1z parsuacde: T zZot laimant and the Carrier weuld
berneiit from a2 zZestcrsed emplcvse gr relationship. The Board
assumes, by virtue oI the instz o, that Claimant seeks to
regzin hig em 1s or his commitment should he
prevzil. Ca : S ¢on racord as appraciating
Clzimant’s gkiil  as an enginser.
Thersfoxe, reflects, the Claimant’s
dismis=zzl is he additionzal admeonition to
Claimant Thatc i : against him of this nature
be broucht to this Board, tThe Carrisy documented expectation that
he be available Zor service zz neecdad will be supzerted.

Claimant’s availabilit: : I o as
acoravriatz. Dismissal wasz, Lowaver, excassive Claimant’s
dismissal shzil e rescinded, z2nd the period of clzimznt’s absence
corzached i ip] ramain
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< Tay be resinstazted with
senlprity rights unimpaired, zut without pay or
vericd of his azssnce. Claizmznt’s tersonal record snall be amended
to so rellect

|&)
o1
i
W
o
ri-
b
' 4
"
R
RN

.., 7
.’L'dav of fqﬁﬁJ /

L3

™
W(uwuw Qg

M. David Veughn, Neutral Memﬂér

// /’i . / / 5////3«/

//a/ ‘R. Weaver, Carrier Memcsx . T. Sorrow, Zmployee Member




