SPECIAL BOARD OF ADJUSTMENT NO. 1110

Award Ne. 3
Case No. 32

£S5 TO THE DISPUTE:

3ROTHERHOOD OF MAINTENANCE WAY EMPLOYEES
and

CSX TRANSPORTATION, INC. (Formex Loulsville
and Nashville Railroad Company).

STATEMENT QF CIAIM:

«f the System Committee of the Brotirerhzed

T er violated the Agrzement when it assigned
zllowed smpl yees of the City of Montgomery Lo parfcim
ce 0f Way work (removing ballast and crecsstie

;i ler’s propgerty) in Montgomery Yard
MonTgomery, Ala bama cn March 27, 28, 29, 30, 31, April
2, 6 and 7, 1985 [System Tile 18(8B) (9%)/12(33-082¢
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. The Zarrier further viclated the Agreement when it
fziled te give che General Chairmen fiftsen (13 days’

artvance wrltten notice cf its intent to contract outr said

a
work as required by Arcvicle IV of the May 17, 19&é8
Narlocnal Agrsement and the December 11, 1881 Letter of

1., As conseqguence of the viclzations referxad fo in Parts
{1, and/or (2! above, Ffeoreman E.T. Holder and Machine
Cperztors D.R. Hayes, J.L. McMeans, J.B. Flovd, D.W. Cckbk
and D.E. Peters shall each be allzswed eighry (8C) heurs’

Day at thelr respective stralght time rates.

Thils Becard, upsn the whole recoxd and &ll of the eviderce,

firds zne hoelds as follows:
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.. That the Carrier and Employees involved are, respectively,
Carrier and Employees within the meaning of the Railway lLabor Act,
as amended, and;

2. That *the Roard has jurisdiction over this dispute.

3. That the Carrier asserts that it donated dirt, used
ballas~ and crossties on an “as is, where is” basis to the City of
Mcntgemery. The Carrier points out that the Organization initially
claimed that the Carrier entered into some typse of agreement with
= Tty of Montgomery and failed to notify the Organization of its
nrgant .o contract out the removal work. The Carrier argues that
he two positions indicate a conflict in the facts ¢f the dispute
nd aszerts that it is beyond the Board’s jurisdiction to resolve
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actual ecnflicrs.
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4. The Carrier contends that the Organization has failed to
the necessary burden of proof. The Carrier points out that it
ted the scrap material to the City of Montgomery. The Carrier
rts that, contrary to the Organization’s argument, no Rules in
re=ment bar the Carrier from donating its property to outside
5; and z=he Scope rule does not preserve the removal of scrap
ial to Organization employees.

5. The Carrier argues that once it relinquished control of
che material and the City commenced remcving same, the property no
1 he

onger belonged to the Carrier. The Carrier asserts that its
action cannot be c¢onsidered contracting out as alleged by the
Organization. Citing authority, the Carrier contends that the

Roard has consistently upheld the right of the Carrier to sell or
denate 1ts property:; the removal of that property by an outside
party does not ccnstitute “contracting out”.

€. The Carrier further asserts that Claimants were neither
véilzkble for additional work nor deprived of any loss of earnings.
he Carrier contends that during the two (2) weeks in question, all
£ the Clazimants were regularly assigned and under pay. As such,
ne Carrier centends, Claimants were unavailable to perform the
ork in muaestion. Citing authority, the Carrier argués the Board
has lorng held that an employee must be available for work to be
considered eligible before filing a c¢laim to an assignment. The
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Carrier further argues that in the event it could bea held that the
Agrezement was violated, Claimants have no valid claim for payment
as the Roard has held that to award such paymants would be imposing
a penalty upon the Carrier and giving the employees a windfall.

7. The QOrganization contends that the undisputed facts are
taat six /6) employees of an outside contractor for the City of
Mcrntgemery, Alabama were assigned or otherwise permitted by the
Cerrier to perform the routine Maintenance of Way work of removing
©ias, dirt, kallast and to smooth an area within the Carrier’s=
Montgomery yard on the dates in guestion. The Organization
contends that it 1s also undisputed that the outside forces were
performed this work while working in conjunction with the Carrier’s
sectiorn forces. The QOrganization asserts that the Carrier failed
ard refused to provide the Organization with advance written notice
of ite intenticn to farm said work out. For these reasons, the
Crgenization argues that the Carrier violated the contracting out
provisions of the Agreement.

8. The Organization asserts that Claimants were “fully
wualified, willing and available to perform all of the work
invalved in this dispute and would have done 50 had the Carrier
zssigned zhem thereto”. The Organization further contends that the
Carriar had exc¢ess machines idle and BMWE employees on furlough
from the seniority disctrict during the claim pericd.

~
AWARD:

The Clazim is sustained in accordance with the Opinion of the
Board. <Claimants, Foreman E.T. Holder and Machine Operators D.R.
Hayes, J.L. McMeans, J.B. Floyd, D.W. Cobb and D.E. Peters, shall
each be allowed eighty (80) hours’ pay at their respactive straight
time rates, less a set-off for amounts earned for work actually
verformed during the claim dates.
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E. William Hockenberry
Chairman and Neutral Member
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Patricia A. Madden
Carrier Member
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