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ST..TEMENT OF CLLTM:

1. The Carrigr inmproperly dismissed frowm its service Class 1 Equipnent
Operator Williem V. Capozzi, as of October 16, 1964.

2., Work Eguipuent Operator Class 1, Willienr V., Cepozzi, be now reinsteted
in the Carrier's service, with full seniority restored, vacction righis, and 211
other benefits provided by the effective igrcement., [nd further that he be reir-
bursed for 2ll weges lost by him, due to this irproper action, compleined of in
Pert 1 of this cleair,

FINDIRNGS: This dispute concerns the disnissal of an equipnent operator for neg-
ligence in not inserting the "locking pin" in the boon of thoe tis hendler he hed
been operating thet dey. The cvidence supports Carrier's findirgs thei Cleiment

did not insert the pin in the boom end that later in the afternoon, when the equip~

ment was being towed elong with other ricchincs to the gangls headgueriters et
QOlcon, New York, for tie—up, the boon of the tie handler swung over the westward
. track and was struck by the cngine of e passing train, .s a direct result cf

these events, a tie clarp broke loosc from the boom and struck end fatelly injured

sn assistant foreren.

-

on the afternoen in question, while he wes still at his mechine end its motor was

It is ewmphesized by Fotitioner that at the close of Claimentts worl-day

running, Extra Geng Forcrmen ordered hinm to leave it and go to the reer of the garg
to assist in other work. OClzimant promptly corplied with these orders after shuts
ting off the potor of the mechine and did not return to it sinee his dsy's work was

completed. In Claincntts abscnce, other employes then lined up and coupled the
work equipnent, including Clainent's mechine; and proceeded tc tow then to the
heedguarters pcint at Cleen, New York, in accordance with regular practice,

Thore are a number of difficulties with the case fron Clainont!s stand-

point., For onc thing, the rucord leeves nc question but thet Cloimesnt wes negligent.

and thot thet negligence was a dircet ceuse of the cceident. None of the circum-
stencoes nentioned by roetitioner detraet fron the significance of that compelling

econsideration. He should hove knowa enough teo secure the boor and his lock of ex—

pericnce with the nschine docs not constitute & persuasive defense under the cir-

cuizstences. inother difficulty is thot the evidenco does not adequately establish

that =ny other erploye actually hed the duty to insert the pin in the boor of Clairp;

ent's tie hendler or should hevs cbserved the hezardous corndition or checked the
rechine to rnake certain thet the bocm wes securced. is socn as the beon swung out

exnid the cendition was observed by the F.reman, he attorpted to recedy the situstiorn.

On this record, wo c¢rnrot velidly hold thet Corrier was in error or unresasonable
in its findings of faoct,
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Ve 2lsc find ne werit in retitioncr!s contention that Cerader fniled to—
give Claiment the notice of charges or hooring contapleted by BEnle 30, The re-
cord showed thet he received the following notico:

"In cccordonee with Rule 30 of .grounent botween
Irie Redilroed Conpeny cnd Ercotherhood of reinte-
nance of Way Employces, effective Jomuery 1, 1952,
you ere hereby notified to present yourself for
investigetlion in connection with injury to
Iir. Thomas G. Aunen, assistant foreran, which
occurred at M.P. 393.75 at Olean, Few York, on
Lugust 14, 1964, ot 3:45 P.M,

The investigeticn will be held on liondey,

. fugust 24, 1964, after airival of train Ko. 5
in office of division engineer, Roowm 502,
Terminel Building, Youngstown, Ohio.

4t this investigation, you moy have present
reproesentative (or representetives, according
to agrecnent) or any witness you desirc.

If you ere unablo to attend the investigation,
you should contact the undersigned at once, giving
the reasons. )

Yours very truly,

J. K, Weikol,
Divisicn Enginesr®

The cbove notice was rsceived on .ugust 18, 1964, and was thorefere
tiely within the weening of Rule 30 which provides for not less than thres deys
noticc. 4s o matier of substance, it refers to Rule 30 which only ccnecerns dis— -~ —
ciplinary hearings and clesrly placed Clainant and his representatives on notice —
thet o hcearing of that type would be held at the designeted time ond plece. Its '
significance was elso clecrly brought out in the sentonce rgleiing to "represenite~ —
tive® end "witncssi™. Claiment epposrs to have been accorded 21l righits prescribed
by Rule 30 and no reversible error is found. L hearing was held and he was ably
represented there and given fair opportunity to eall, exavdine and cross-cxeormine
witnosses and develop his case. Neither Claiment nor his representative clained
surprise at: the hearing or sought additional tine to reet the issues.

The discipline in this case niey be rore drastic and extrere than we
:dight find appropriatc. However, considering the record in its erntirety as well
as Coxrier's enoricus responsibility for the sefety of its perscnnel end others,
nc justification is percoived for disturbing the disciplinary action in ccniroversy
and substituting ocur judgment for that of managerment in the present situation.

We therefcre ere coanstrained to deny this clain,

sWERD:  Clein denied
Deted at New York, N.Y. this 29th day of October 1968.

/s/Borold ¥, ‘ieston
H£:ROLD M, WESTON, KEUTRLL

/s/:e Ja Gurminghen /s/R, i. Cerroll -
ORGANIZLTION MEMBER . _ 8IRRIER ME BER
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