AWARD NO, 27
ITE:. NO. 156

SPECI.L BO.RD OF ~DJUSTMENT NO. 541
BROTHERHOOD OF MAINTENLWCE OF WiY EMPLOYES

LND

FERIE LACKAWANNA RLILWLY COMPANY

STATEMENT OF CLATM:

l. The Carrier 1nproper1y disciplined Carpenter Petrick Doiuinice, account
of & personel injury sustzined by hin on Septenber 9, 1963 in the Car-
penter Shop at Jersey City.

2. The Carrier feiled to prove its charge that Cleirant Doniinica acted
in violation of Carrier's Gensral Notice, pages 1 of the Safety Rules
at the time, place and dete here involved.

3. The Carrier shall now reiiburse Clairant Carpenter Patrick Dorinica for
his loss of ten days of work which resulted froz this irproper suspen-
sion, dquring the period March 16~20 and March 23~-27, 1964, and that his
record be cleared of this charge.

FINDINGS: On Septe: bor 9, 1963, Cleinent, a carpenter, injured his right index
finger while operating an eleciric circular teble saw cutting new fir
plenks into six feet longths. Cleirent hed cut five planks involving

sore elghtcen cuts without incident but then hit a plank he was trying to position

against the beck guide with his right hand which slipped off, his right index
finger striking the revolving blade and being arputated a2t the first joint.

Lfter o hearing had been held on duc notice, Carrier found thet
Cleinent's injury was the result of his own negligence end on thet ground, sus-
pended him for z ten day pericd.

It ray be that Clainant was negligent and should be subjected to discip-
line but the record, consisting aliost entirely of Clairant's testirony, dces not
adequately establish the nccessary faects to support those conclusions. The mere
fact that Claimant injured hirself in the course of his work does not prove that he
was sufficiently at fzult to werit a suspension, even if due erphasis is given to
the absence of any prior accident on the machine in its cver 16 years of cperation.
There is no evidence that Cleainent violated specific safety procedures or instruect—-
ions that hc had been given in regerd to the operation of the circular saw, and
no suporvisory erploye or other witnoss presented additional fzcts to show pre-
cisely how Clainant’s perfornence failed to reesch the level of the average reason—
able working man in his position. Carrier nust support costly discipline to an
enploye upon clesr persuasive proof and not upon nere suspicion, agsuripiion and
argunent,

In its arguent before this Board, Carrier eontended that the claim
must be denied in any event boeceuse of z general release executod by Clainent
after this clain was filed.s We ere not impressed with that point for the purposs
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of that relwasc was to discharge cleains for perseonel injuries end it is not an ef-
feetive bor to an aploye grievancc, in which the crgenization mlso has an intor-
est, &s to irproper discipline,

For went of cloer proof, the eclair. will be sustainod.

SWARD: Clzir. sustained.

Dated at Now York, Ne Y., this 29th day of Octobor 1968.

/s/Hoxrold M, Weston
HLEROLD M. WESTON, Neutral
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