Award No, ‘1
Case No. 1-
‘Docket NOQ' A
" ORT -FIIE: 2996

SPECIAL BOARD OF ADJUSTMENT No.‘553'
THE ORDER OF RATLROAD TELEGRAPHERS
SOUTHERN PACIFIC COMPANY (PACIFIC LINES)

ROY R. RAY, Referes : R

STATEMENT OF CLAIM:

"Claim of the General - Commltfee of The Order of Ramlroadl
Telegraphers on the Southern Pacific (Pacifiec. Lines), thats

L. The Carrier violated the Agreement between the parties ~
hereto when, effective January 16, 1959, it declared .
abolished the second shift telegrapher~clerk position U
at Avon, California without in fact abolishing the work:
thereof and required an employe of another craft and
class, assigned at Walnut Creek; California, to travel
to the Avon agency and there perform the work of the
purportedly abolished position.

2, The Carrier shall, because of the violation set out above,
pay the senior idle extra telegrapher or in the absence
of an available telegrapher, A, G, Ke%temen the former
occupant of the second shif% telegrapher-clerk's position
at Avon, California, a day's pay at the rate of the
nomlnally abollshed second shift telegrapher~clerkls

.position at Avon, California, for each day Monday through
Friday, commencing January 16, 1959 and for each day 3
MOnday through Friday thereaf%er so long as the violation
continues,"

" OPINION OF BOARD:

Fqr several. years prior to January 16, 1959 the assignments
at Avon,,California conslsted of an Agent-Telegrapher whose hours were
8 a.m. to % p.m. and a Telegrapher+01erk with hours of 1 p.m« %o 9 p.m.
Effective January 16, 1959, Carrler abo@ishedwthg'Telégpaphqfﬁclqrﬁ .
position and changed the hours of the Agent-Telegrapher to id d.m, t0
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6 p.m, Carrier also assigned a Frelght-Clerk from Nalnut'Creek (a
. few miles distant) whose hours were 9 a\.m. to 6 p.m., to work '
approximately five hours of hisg*shift. at Avon each afternoon essist-
ing the Agent-Telegrapher in the performanee of clerical duties,
Thereafter, and until March 1, 964 all-of the communicetions work
was performed by the AgentaTelegrapher and the clerical duties were
performed by either the Agenthelegrapher or the Clerk. Communicetions
work late in the day had been,fe@uoed due to a thange in train
schedules and when any such ﬁork‘wae required eftef 6 Doy iﬁ yael_
performed by the Agent- Telegrapher on. overtime. ) ' )

| The Organlzation contends that the assignment of the work

' formerly performed by the Telegrapher~€lerk to~the Freight Clerk from

-Walnut Creek was a violation’of %he“&gfeement.f In its submission the
Organlzatlon relied upon some thirteen different rules of the
Telegraphers' Agreement. At the hearing before this Board, however,
.reliance was placed chiefly upon Rule 1 (Scope)s It is'ergued that
the work remasining a®% Avon when the feiegfapher;01erk poeition was
abolished belonged to the Telegraphers and could not be a551gned by
Carrier to persons outside the Telegraphere*‘Agreement. This position
is based upon two propositionss - (1) A long and estabfishedwbraotice
etxAvon for Telegraphere to ﬁerform-thls_work; (2} With the,abolition
of the Telegrapher-Clerk position kvon Beoame-a one-man station and
all work remalnlng there belonged to the Agent | | N

| Carrier denies any. v1olation of the Agreement. It eeserfs

that the work performed by the Clerk at Avon .on a part time beeie
following the abolition of the Telegxapher-Clerk position ‘was entirely

- 20-
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clerlcal in nature and was the same type of work performed at Avon

by a Freight Clerk from lth to 19#8 ‘and the same type as that per-
formed by clerical employes elsewhere on this Carrier and in the
rallroad ingusiry generall&;zwlt contends that there is nothing in

the Agreement nor- any practice which prevents-earrier from abolishing

a Telegrapher position when the Telegrapher,work disappears and assign—i
- ing the remaining elerical work to' clerks or' others.. It says that the
custom and practice in the industry as well as awards of the National °

i,

Railroad Adjusiment Board support this positionw E

1

A brief hlstory of the a551gnments at Avon Will be helpful
to a consideration of the question before the Board. The Telegrapher-

Clerk position was £irst establlshed at Avon Ain- 192h and - took care of._; ,

the late afternoon busineSSaof handling train orders, preparing work

11
’I -

1ists for local frelghn and doing va“ioua kinds of - clerlcel work as
designated by the Agentq The PUrpoSe Was- to assist the Agente
Telegrapher during peak.periods and to-. do* requlred telegraph work

when the Agent was absent, During 1933 to 1935 When business dropped

‘.-_J k

«.0ff the position was. abol;shedw It was reaestebllshed and abolished

at other times according to the needs Qf the service. The p051tion
was re-establlished in 1th'an@ copﬁinued until January 16 1959.

Juol,

During the period when_i?&egraphef~Clerk vas asslgned Carrier operated

two local freight tralns to meet the requlrements of .an 0il’ Company o

i :" ||-., . l

1ocated at Avon. The ma;nctelegraphic work was handling train )

orders and work in cpnneotlon With the meets of these trains.. During
the war and the period fqilowing‘LQp 1,e, from 1941 to l9h8, oil
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production and freight work greatly increased, Carrier established
an additional position of freight clerk at Avon to help with the
inecreased work load. He did’the same kind of work as the Telegraphere
Clerk except that he 4id not handle train orders or do other
telegraphic work. . ,

In June 1958, the afterneon train serving the. 0il Company
plant was discontinued and the mornlng train was rescheduled to _
operate later in the day. ThlS eliminated the meeting of trains and
Carrier decided that the AgenteTelegrapher could handle all tele-
graﬁhic work during his regular assigned hours by changing them so
that he got off at 6 pem. Since the Freight-Clerk at Walhut‘Creek,~ﬁ
several miles away, had less than four hours of clerical work,
Carrier declded that he could perform the afterncon clerical work at
Avon. So as of the close of work January 15,-i959; Carrier abolished
the Telegrapher—dlerk position at Avon and assigned the Freight-Clerk
at Walmut Creek to Avon to work some 4 to 5 ﬁoufs in the afternoens

performing clerical duties férmerly performéd by the Telegraphef-

Clerk, The Organization does not contend that he handled any communie

cations work., This Clerk contlnued to do this WOrk until March L
196% when a rearrangement of 1oca1 freight trains required train
orders for movement about 8: 30 pim, In order to handle this situation
Carrier discontinued the C;erkfs poeit;eﬁ and,reéestabiiShed'%he
Telegrapher-Clerk's job, 7 ‘ ‘ -

The ﬁreeise question at issue in this case has never been

passed upon by the National. Railroad Adjustment Board and none of the

,‘l

she
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Awards cited by the parties cover the exact situation here. The
language in some of them is persuasive but many of.the Awards hawve
little or no relevance to this case.

The Scope Rule is general in character, It designates the
employes that are withlin the Telegréphers' Agreement but does not set
forth their duties. It is well settled that in determining whether the
Telegraphers are entitled to particular work referenée must’ﬁe had to
custom, tradition andlpractice‘on the propertyﬁ See recent Awardss
10493, 10581, 1060, 10918, 10951, 10970 of the Third Division. The
Organizatlion has the burden of sh&wiﬁg that by custom and practice on
the property the work in question has been perférmed by Telegréphers%“
to the exclusion of others. Award 5719.

It has failed to 'sustain this burden, The work assigned to
the Clerk at Walnut Creek waslédmittedly clerical in character. There

‘is no proof in the record of a custom or practice on this property for

the Telegraphers to perform fhis work exclusivély. In fact, the evi-.
dence shows that this type of'work was pgrfg:med.by a Clerk at Avon
from 1941719H8 and is pefforgeﬁ by‘cleficallémployes elsevwhere oﬁ this
property. o A‘I o o .

It is tfué that the_ﬁdfk was»pérformed at Avqniby the
Telegrapher-Clerk for manyVyéérs’pridr'tq i959.buﬁ‘this,does'n§t
establish a right to the.wqfk,-'Thélwordgiof Referee Qarter in Award
7031l are pertinent heres -FWﬁere.work mayrproper}y be assigned %o two
or more crafts, an assignment. to one does not have the effect of
making it the exciusiﬁe'work‘§?:thgf‘crgft4in'the,abgence of‘plain

.
* v \
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.language indicating such an intent. " Nor is the fact thaf work at one
point i1s assigned to one craft for a long period of time of controlling
importance when it appears that such work was assigned to different
crafts at different points on the property within the scope of the
Agreement. In the case involved'in Award 7073, Carrier abolished one.
of two telegraphic positions at a certain station, assigned the remain-
ing telegraphic work to the other telegrapher position (Agent=- '
Telegrapher) and distributed the clerical work between two Clerks at
the station. This assignment was held by Referee Carter to be entirely
proper.,

The only case cited by either‘partynﬁth a fact situetion Some-
what similar to the present case is Award 6363. There one of the tele-
grapher positions was abolished, the hours of the other telegrapher
changed so that he could take care of all train orders and communcation
work during his regular shift, and the other duties of the abolished
position (clerical and other station wofk) wefe assigned to persons
outside the Agreement. Thexofganization contended that this work . _
pelonged to it since 1t had been performed by Telegraphers over a
period of years. In rejecting the clalm Referee McMahon said, WThis
Board has consistently held in many cases that when a position has been
abolished, as here, and the remaining duties sometimes performed by
Telegraphers, are of a clerical nature, if céhnot be said that such
clerical duties belong exclusively to the Telegraphers.“ ‘

The Organization has relied upon Award 7409 by Referee McMahon.,

While that case does tend to support thelr content;on, we regard it as

G
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inconsistent with his earlier Award 6363, which we consider the better
reasoned decision, Furthermoré, in Award 7409 the Referee found an
established custom and practice for Telegfaphers to perform the work.
We can make no such-finding here. '

The Orggpization has argued that with the abolition of the
Telegrapher-Clerk pésition Avon became a one-man station with all the
work belonging to’the Agent, and contends that even clerical work‘remain-
ing could not be assigned to persons outside of the Agreement., It has
reilied upon Awards 6975 and 7590, In our judgment this argument has
no merit in the presént cases. In the first place, the claim 1s not
made on behalf of the Agent for overtime as in Award 7590, in that~
case no position had been abolished, The question.?nvolved was the
Agent's right to overtime work outside his regular assigned hours, In
the instan% case the work was performed by the clerk during the same
hours the Agent-Telegrapher was on-duty. Presumably he could not have
handled it in addition to his regular duties. No work to which he was -
entitled was taken from him. Furthermore, we do not consider this a
one-man station gituation as that term has been used in some Awards,
After the Telegrapher-Clerk position was abolished, two persons were
assigﬁed to the statipn--an Agenf ~-Telegrapher on a full shi££ and a
- Clerk on a part-time shift. Without passing upon the validity'of the
one-man statlion principle, we consider it inappllcable hereo

For the‘reasons expressed we conclude that the assignﬁent

of work by Carrier was entirely within its rights.
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FINDINGS: There was no violation of the Agreemaht.
AWARD

Claim denied.

SPECIAL BOARD OF ADJUSTMENT NO. 553

L L

Roy R. Ray, Chairman ~

Qadte S w

D. A. Bobo, Employe Member L. W, Sloan, Gﬁﬁ?ier Member

San Franciscos Callfornia
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